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IN THE 


United States Court of Appeals 


Nos. 8182-8183 


ELIZABETH BAKER KEMP BEACH, Appellant , 

v. 

EVA NELSON GILBERT AND NATIONAL SAVINGS 
AND TRUST COMPANY. 

FRANCIS W. HILL, JR., GUARDIAN AD LITEM FOR 
THE INFANT DEFENDANTS ELIZABETH B. K. 
BEACH, GRAYSON CARTER BEACH AND SAM¬ 
UEL F. BEACH, Appellcmt , 


v. 

EVA NELSON GILBERT AND NATIONAL SAVINGS 
AND TRUST COMPANY. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The trustees under the will of John A. Baker, a resident 
of the District of Columbia, plaintiffs below, filed a bill in 
the District Court of the United States for the District of 
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Columbia, seeking the construction of the will (Appellants’ 
App. 2). The appellants, Elizabeth B. K. Beach and her 
minor children were the defendants below. That court on 
January 5, 1942, entered an order (Appellants’ App. 28) 
that the trust created by Clause 9 of the last will and testa¬ 
ment of John A. Baker, deceased “is a valid charitable 
tru&t”. This is an appeal from said order under the pro¬ 
visions of Title 17, Section 101 of the Court of Laws for the 
District of Columbia for 1940 and Rule 10(a) of this court. 

1 STATEMENT OF THE CASE. 

The testator, a resident of the District of Columbia, died 
on May 6, 1929. His will was probated May 16, 1929. The 
defendant, Elizabeth B. K. Beach, is the granddaughter and 
legally adopted daughter and sole heir of the testator (Ap¬ 
pellants’ App. 2). The other defendants are all minor 
children of Elizabeth B. K. Beach and are residuary bene¬ 
ficiaries under the will represented in these proceedings by 
Frimcis W. Hill, Jr., Esq., guardian ad litem. Under Clause 
6 of the will (Appellants’ App. 2), which is undisputed, the 
defendant Elizabeth B. K. Beach is the donee of the income 
of three-fourths of the testator’s estate during her life, with 
the 1 remainder to her issue who survive her twenty-one 
years. Under Clause 8 of the will (Appellants’ App. 4) it 
is provided that if twenty-one years after the death of Mrs. 
Beach there should be no lawful issue living to whom dis¬ 
tribution of the three-fourths principal of the trust could be 
made, this three-fourths should be held in trust for the 
charitable purposes as provided in Clause 9 of the will. 
Clause 6 also provides that if any time prior to the final 
distribution, any income of the trust estate should not be 
disposed of, such undisposed of income should be and be¬ 
come part of and increase the net income effectually dis¬ 
posed of under the clauses of the will. It is further pro¬ 
vided in Clause 6 that after giving three-fourths of the es¬ 
tate in trust and directing the payment of the net income 
therefrom to his daughter, Mrs. Beach, the trustees should 
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pay the remaining one-fourth of the residue of the net in¬ 
come to the testator’s daughter-in-law, Mary G. Baker, for 
life, and upon her death “the same shall be distributed by 
the National Savings and Trust Company to charities under 
the provisions of Clause 9 of this my last will and testa¬ 
ment ’ ’ (Appellants ’ App. 3). The daughter-in-law, Mary G. 
Baker, died July 30,1937 (Appellants’ App. 6). The plain¬ 
tiff Eva Nelson Gilbert succeeded her as co-trustee as di¬ 
rected in the will. The National Savings and Trust Com¬ 
pany and Eva Nelson Gilbert as trustees after the death of 
Mary G. Baker, turned over the income from the one-fourth 
of the estate theretofore paid to Mary G. Baker to the Na¬ 
tional Savings and Trust Company as trustee, and the Na¬ 
tional Savings and Trust Company until shortly before the 
filing of this complaint paid to certain committees in Prince 
Georges County, Maryland, Montgomery County, Mary¬ 
land, and Fairfax County, Virginia, the net income from 
this one-fourth of the estate (Appellants’ App. 27). 

This suit was instituted by the trustees for the purpose 
of construing the will, especially Clause 9 thereof attempt¬ 
ing to set up charitable trusts in Prince George and Mont¬ 
gomery Counties, Maryland, and Fairfax County, Vir¬ 
ginia (Appellants’ App. 9). 

The plaintiffs below (appellees) asserted the validity of 
these charitable bequests and the defendants (appellants) 
asserted the invalidity. 

QUESTION PRESENTED. 

The ultimate question to be determined in this case is 
whether or not there were valid charitable bequests of in¬ 
come to be transmitted to Maryland and Virginia and there 
applied by Maryland and Virginia trustees for the benefit 
of Maryland and Virginia resident sick and indigent bene¬ 
ficiaries. 


STATUTES. 

The applicable Maryland and Virginia statutes appear 
in the statute appendix. 
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STATEMENT OF POINTS. 

1. The charitable trusts attempted to be created in Clause 
9 of the Last Will and Testament of John A. Baker, de¬ 
ceased, dated the 11th day of June, 1928, are invalid (Ap¬ 
pellants * App. 30). 

2. The said charitable trusts attempted to be created by 
Clause 9 of the said will are invalid under the laws of the 
District of Columbia. 

3. The said charitable trusts attempted to be created by 
Clause 9 of the said will are invalid under the laws of 
Maryland. 

4. The said charitable trusts attempted to be created by 
Clause 9 of the said will are invalid under the laws of Vir¬ 
ginia. 

5. The law existing at the death of the testator deter¬ 
mines the validity of said charitable trusts which stand or 
fall as the law was at the death of the testator, and cannot 
be validated by subsequent legislation. 

6 . While the law of the testator’s domicile governs as to 
the formal requisites as to the validity of the will, the capac¬ 
ity of the testator and the construction of the instrument, 
the Validity of the charitable bequests depends upon the 
law of the domicile of the beneficiaries. 

7. The purpose of the charity and the identity of the per¬ 
sons to be benefited are indefinite and uncertain, and the 
trustees to be selected by the clergy of three jurisdictions 
to administer the trusts are “a fluctuating body unknown 
to the law, irresponsible to the courts and incapable of re¬ 
ceiving a gift even for the purpose which the law may 
denominate charitable”, and such trusts are invalid under 
any applicable law. 

8 . The charitable trusts having failed, there was intes¬ 
tacy as to the principal and income of one-fourth of the 
estate, and the estate descends to the appellant, Elizabeth 
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Baker Kemp Beach, as the sole heir and next of kin of the 
testator; or 

9. The charitable trusts having failed, the income from 
the said one-fourth of the estate should be paid to the ap¬ 
pellant, Elizabeth Baker Kemp Beach, for her life, with 
remainder in fee to the infant defendants upon her death. 

SUMMARY OF ARGUMENT. 

The charitable bequests of income to be transmitted to 
Maryland and Virginia and there applied by Maryland and 
Virginia trustees for the benefit of sick and indigent bene¬ 
ficiaries resident in Maryland and Virginia are invalid. 

I. 

The validity of the charitable bequests must be deter¬ 
mined by the law existing at the death of the testator and 
cannot be validated by subsequent legislation. 

II. 

The charitable bequests are invalid if considered solely 
under the laws of the District of Columbia. 

(1) The District Court has no extra-territorial juris¬ 
diction. 

(2) The power of appointment of trustees is con¬ 
ferred by the will upon the clergy and not the courts, 
and the court cannot substitute its judgment for the 
scheme of the testator. 

(3) The scheme of the testator is too cumbersome to 
be enforced. 


III. 

The laws of Maryland and Virginia where the active 
duties of the trustees in dispensing the charity are per¬ 
formed, govern the validity of the charity. 
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IV. 

The trusts are invalid under the law of Maryland existing 
at the death of the testator. 


V. 

The trusts are invalid under the law of Virginia existing 
at the death of the testator. 

(1) Charitable trusts in Virginia are wholly the crea¬ 
ture of statute. 

(2) No unincorporated association of persons in Vir¬ 
ginia is capable of holding and dispening a charity. 

(3) The power of appointment of trustees is given 
the clergy and the court cannot substitute its judgment 
for the scheme of the testator. 

(4) No court in Virginia under the will of a non¬ 
resident testator, having neither estate nor property 
in Virginia and dying out of Virginia, can probate such 
will or appoint a trustee thereunder in that state. 

VI. 

The trusts are invalid under the application of the pres¬ 
ent laws of the District of Columbia, Maryland and Vir¬ 
ginia. 

(1) No charitable trust has been upheld in the Dis¬ 
trict of Columbia where the devise is to an unincor¬ 
porated association of persons, to be thereafter ap¬ 
pointed as trustees to distribute the charity among an 
indefinite and undetermined class either in the District 
of Columbia or elsewhere. 

I 

(2) The Maryland and Virginia Laws. 


7 


ARGUMENT. 

The charitable bequests of income to be transmitted to 
Maryland and Virginia and there applied by Maryland and 
Virginia trustees for the benefit of sick and indigent bene¬ 
ficiaries resident in Maryland and Virginia, are invalid. 

I. 

The validity of the charitable bequests must be deter¬ 
mined by the law existing at the death of the testator and 
cannot be validated by subsequent legislation. 

The will directs one-fourth of the income from the estate 
to be paid to Mary G. Baker for life, and 

“At the death of the said Mary G. Baker, I direct 
my trustees * * * to pay over * * * the remaining one- 
fourth of the principal * * * to the National Savings 
& Trust Co. absolutely and in fee simple, in trust never¬ 
theless to hold the same ' * * as a charitable trust * • # 
and to pay therefrom as follows: one-third thereof (in¬ 
come) to a committee of five white persons ” (Appel¬ 
lants’ App. 5). 

selected in the manner provided in the will, to be applied 
to the welfare, support and care of indigent white persons 
in each of the three counties. 

The court below as to this provision says (Appellants’ 
App. 22): 

“There were two contingencies in the will of the tes¬ 
tator in the case at bar, one (in the event the life ten¬ 
ant predeceased testator) which would bring about the 
commencing of the charitable trust in praesenti; the 
other (in the event the life tenant survived testator) 
which would bring about the commencing of the chari¬ 
table trust in futuro. The latter contingency, antici¬ 
pated by testator, was what in fact occurred. There¬ 
fore, it seems clear that what eventuated in point of 
fact upon the death of testator was the contingency 
which created an executory devise or disposition of 
property.” 
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We think that this is one of the fundamental errors in 
the decision below, for if this trust is valid, a vested re¬ 
mainder is created by the will. The will attempts to create, 
and if the trust is valid, does create a present fixed right 
of future enjoyment upon the termination of the life estate 
of Mrs. Baker. This court has said in Green v. Gordon , 38 
App. D. C. 443,455, quoting Croxall v. Shererd, 5 Wall. 268, 
288, 18 L. ed. 572, 579: 

“ ‘It is the present capacity to take effect in posses¬ 
sion, if the precedent estate should determine, which 
distinguishes a vested from a contingent remainder. 
Where an estate is granted to one for life, and to such 
of his children as should be living after his death, a 
present right to the future possession vests at once 
i in such as are living, subject to open and let in after- 
born children, and to be devested as to those who shall 
die without issue. A remainder, limited upon an es¬ 
tate tail, is held to be vested, though it be uncertain 
whether it will ever take effect in possession. A vested 
I remainder is an estate recognized in law, and it is 
grantable by any of the conveyances operating by force 
of the statute of uses’.” 

In holding the language of the will created a vested re¬ 
mainder in the youngest son, the court said (p. 454): 

“To the same effect are the established rules of con¬ 
struction announced in Doe ex dew. Poor v. Const dine, 
i 6 Wall. 458, 475,18 L. ed. 869, 874, as follows: ‘The law 
i will not construe a limitation in a will into an executory 
devise when it can take effect as a remainder, nor a 
remainder to be contingent when it can be taken to be 
vested. It is a rule of law that estates shall be held 
to vest at the earliest possible period, unless there be a 
i clear manifestation of the intention of the testator 
to the contrary. Adverbs of time,—as where, there , 
after, from, etc.,—in a devise of a remainder, are con¬ 
strued to relate merely to the time of the enjoyment 
of the estate, and not the time of the vesting in inter¬ 
est’.” 

It is true that this is a bequest of income in trust, to be 
dispensed by the committees in the various counties but 
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“equitable estates, the enjoyment of which is postponed 
until the determination of the life estate, vest upon 
testator’s death in the same manner as legal estates.” 
2 Page on Wills, (2d ed. 1928) Sec. 1112, p. 1856. 

See Smith v. Bell, 6 Peters 68, 8 L. Ed. 322. 

The devise in The Trustees of the Philadelphia Baptist 
Association v. Hart’s Executors, 4 Wheat. 1, 4 L. ed. 499 
(1819) was of principal and interest as a perpetual fund 
for the education of youths of the Baptist denomination. 
The court below in commenting upon the language of Chief 
Justice Marshal in that case, says (Appellants’ App. 20): 

“This case undoubtedly is authority for the view 
that the validity of the will is to be determined as of the 
time of the death of testator. But this is not authority 
for the view that the validity of a will must be deter¬ 
mined by circumstances existing at the time of the 
death of testator.” 

We are at a loss to interpret the distinction between the 
view that the validity of a will is to be determined as of the 
time of the death of the testator but that it is not to be de¬ 
termined by the circumstances existing at that time. In the 
Baptist Association case, at the death of the testator, that 
Association was not capable of carrying out the trust. The 
court below concedes that not until 1931 in Maryland and 
not until 1934 in Virginia “was provision made whereby a 
charitable trust of the type referred to in the testator’s will 
might become effective” (Appellants’ App. 16). In other 
words the court’s concession is that unincorporated associa¬ 
tions in Maryland and Virginia at the death of the testator 
had no power to take the bequests for the purpose to which 
the testator limited them, but attempts to uphold the be¬ 
quests on the ground that it was an executory devise. 

In attempting to differentiate this case from the Baptist 
Association case, the court below said (Appellants’ App. 
20 ): 

“At that time the trustee named in the will, the Bap¬ 
tist Association, was not capable of carrying out the 
trust; and no trustee capable of carrying out the trust 
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was in existence until two years later. In the case now 
under consideration, as soon as the trust estate came 
into operation, there were trustees who might be, and 
who were in fact, forthwith selected competent to ad¬ 
minister the trust, according to the laws of the States 
where the trust was to be carried out.” 

From this quotation it appears that the court below’ holds 
that subsequent legislation added to the powders of an unin¬ 
corporated association and gave validity to a bequest which 
was otherwise “legally void”. In this connection we invite 
the'attention to the language of Chief Justice Marshal in 
the Baptist Association case, (at 4 Wheat. 28): 

“At the death of the testator, then, there wrere no 
persons in existence who were capable of taking this 
bequest. Does the subsequent incorporation of the as¬ 
sociation give it this capacity ? 

“The rules of law* compel the court to answer this 
question in the negative. The bequest w’as intended for 
a society which was not at the time, and might never 
be, capable of taking it. According to law, it is gone 
forever. The legacy is void; and the property vests, if 
1 not otherwise disposed of bv the will, in the next of 
kin. A body corporate afterwrards created, had it even 
fitted the description of the will, cannot divest this in¬ 
terest, and claim it for their corporation.” 

Paraphrasing this language w*e might say that the be¬ 
quest in the instant case was intended for committees w’hich 
were not at the time and might never be capable of taking 
them, and such bequests w’ere “legally void”. Certainly 
unless Chief Justice Marshal’s conception of the time at 
which an estate vests is w’holly erroneous, the Baptist Asso¬ 
ciation case is clear authority that subsequent incorpora¬ 
tion of the committees could not give validity to the be¬ 
quests. This case has never been reversed, nor has it been 
differentiated on this point. 

The fair interpretation of the language of the court below T 
quoted above is that determination of the validity of a be¬ 
quest in trust must be postponed until the trust comes into 
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possession. This is clearly contrary to the opinion of this 
Court in Dinwiddle v. Metzger, 45 App. D. C. 310, decided 
May 29,1916. There the testatrix left her real and personal 
estate to her husband for life, with remainder over to some 
charity in memory of her parents, and directed that if she 
did not determine the charity during her life her executor 
should do so. She further directed the executors to pur¬ 
chase an outstanding one-half interest in some real estate, 
such real estate to go to the same charity. One of the exe¬ 
cutors refused to qualify and the other failed during his 
life to name the charity. A bill was brought for the con¬ 
struction of the will. Justice Van Orsdel said (p. 316): 

“But two questions are here involved, which are 
stated in the brief of appellant, as follows: 

“ ‘First. Is the intestacy of Mary C. Metzger to 
be considered as occurring as of the date of her death, 
or is it to be considered as arising thereafter, upon 
the death of her husband, and as taking effect from 
that time, when the trust created bv her will 
failed?’ ” 


Holding that the power of appointment conferred upon the 
executor was a naked power depending upon his discretion; 
that no chancery power in this country could compel him to 
make the selection, nor has any trust survived which could 
be executed; and that the property never passed out of the 
testatrix and necessarily remained a part of her estate, he 
declared (p. 317): 

“In England, upon failure of the person designated 
in the will to make appointment, the prerogative power 
of the King, as parens patriae, is invoked through 
the chancellor to give effect to the charity, but no such 
power has been extended to the chancery courts in this 
country. The portion of the estate here involved re¬ 
mained in the testatrix. No title whatever passed to 
the executor. As to this property, it is as if no will had 
been made. In the event of the failure of the intended 
charity, due to the neglect of the executor to make the 
appointment, there is nothing in the will to indicate an 
intention on the part of the testatrix to make a different 
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distribution of the estate than the law would make if 
there were no will. As was said in Fairman v. Beal, 14 
111. 245: ‘Nothing passes under the clause conferring the 
power until the power itself is exercised. Sugden, 
Powers, chap. 3, par. 1; 4 Kent, Com. 319 and 536.’ ” 

In the Dinwiddle case, the operation of the trust or 
possession of the fund was postponed until the death 
of the life tenant, but this court held that the vesting of the 
estate occurred as of the death of the testator. The follow¬ 
ing statement of the law as laid down by the New York court 
is in point: 

“If property is not legally devised or bequeathed no 

1 title rests for a single moment in the devisee or lega¬ 
tee, but it vests instantly in the heir or next of kin.” 
McGraw’s Estate , 111 N. Y. 66,19 N. E. 233. 

In Curtis x. Maryland Baptist Union Association , 176 Md. 
430, 8A (2d) 836 (1939), the testator directed all his bonds 
and cash to be put in trust, the annual income to be divided 
equally between his brother and sister and the survivor. 
The testator then gave to the Maryland Baptist Union As¬ 
sociation, after the death of his brother and sister, the 
bonds and money left in trust, provided the Association 
should raise a like amount within twelve months. If such 
amount was not raised in twelve months, the money was to 
be left in trust until the income added to the principal should 
double the principal, “at which time I give to the said Mary¬ 
land Baptist Union Association to enjoy absolutely for the 
purpose of building an orphan’s home in the State of Mary¬ 
land.” (Italics ours) 

The court, citing McGraw y s Estate, supra, stated the ques¬ 
tion under consideration as follows (p. 440): 

“In final analysis, the problem is reduced to this 
inquiry: Did the Maryland Baptist Association at the 

1 time of the death of the testator possess the power to 
take the bequest for the purpose to which he limited 
it? 7 Fletcher, Cyclopedia Corporations, sec. 3524; In 
re McGraiv , s Estate, 111 N. Y. 66,19 N. E. 233, 2 L. R. 
A. 387.” 
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In deciding that the trust failed, the court said (p. 443): 

“It being our conclusion that the bequest fails be¬ 
cause of the inability of Maryland Baptist Union Asso¬ 
ciation to take it for the purpose specified, it follows 
that testator died intestate as to the same, and that the 
fund in question belongs to his next of kin.” 

The Curtis case was decided by the Maryland courts long 
after the Legislature of Maryland had specifically adopted 
in 1931 and 1934, in effect, the Statute of 43rd Elizabeth, 
Chapter 4. Despite this legislative history, the Maryland 
court held that the validity of a bequest giving property to 
the Baptist Association in trust for the building of an orph- 
ange in Maryland after the death of his brother and sister 
and the survivor of them, must be determined as of the 
death of the testator. There clearly, the trust estate could 
not come into operation until the death of the brother and 
sister and the survivor of them, nor until the interest had 
equalled the principal, and in the meantime the Legislature 
of Maryland had validated the type of trust there in ques¬ 
tion. The opinion of the court below therefore is clearly in 
direct opposition to the decision of the Maryland court, the 
law of which state, we submit, must be applied to the case 
at bar. 

The Tennessee court considered this subject in Ewell v. 
Sneed, 136 Tenn, 602, 191 S. W. 131, 5 A. L. R. 303 (1917). 
In that case the testatrix left all of her property to her 
uncle— 

“during his lifetime. At his death all real estate to 
be sold and all money collected and held by two trus¬ 
tees to be appointed bv the Synod of Memphis and the 
said money to be used in educating young ministers of 
the Presbyterian Church.’* 

After the death of the testatrix her uncle qualified as ex¬ 
ecutor and later died. The Synod of Tennessee elected 
two trustees to administer the trust. A bill was filed for 
construction of the will and directions for the disposition 
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to be made of the estate. In holding with the former deci¬ 
sions of the court that this charity was invalid, the court 
said (136 Tenn. 610): 

“Besides the propositions above quoted from Green 
v. Allen, certain other conclusions reached in that case 

1 have been approved and applied from time to time in 
the subsequent cases cited above. 

“One of these is that the functions of the king as 
parens patriae, with ’ respect to the administration of 
charities, have not been devolved upon any officer of 
department of government in Tennessee. Another rule 
laid down in Green v. Allen, and followed in White v. 

' Hale, Daniel v. Fain, and Reeves v. Reeves, is that a 
charity must stand or fall as it was at the death of the 
testator and cannot be validated by any subsequent 
action. ,f (Italics ours.) 

Virginia has approved the principle of the Tennessee 
case that a charity must stand or fall as it was at the death 
of the testator and cannot be validated by any subsequent 
action. Moore, v. Perkins, 169 Va. 175, 190, 192, S. E. 806 
(1937). In the Virginia case it was specifically held that 
subsequent legislation providing for substituting trustees 
had no application to a will probated prior to the date of 
the legislation in question. We submit that Virginia law 
must be applied to trusts to be there administered. 

In Cross v. United States Trust Company, 131 N. Y. 330, 
30 X. E. 125 (1892), cited for the plaintiff, the court said 
(p. 342): 

“The will was valid or not at the moment of the death 
of the testatrix, and if it was valid then it is valid now. 
Nothing that has since transpired can change any right 
which it confers.” 

Under these authorities it seems perfectly clear that the 
law as it existed at the death of the testator governs the 
vesting of rights, the validity of trusts and the construction 
of the will. 

The court below cites to sustain its position that the de¬ 
vise in the instant case to the committees in the various 
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counties subject to the life estate of Mary G. Baker, is an 
executory devise, only. Inglis v. Trustees of the Sailor's 
Snug Harbor, 3 Pet. 99, 7 L. ed. 617 (1830) and Ould v. The 
Washington Hospital for Foundlings, 95 U. S. 303, 24 L. ed. 
450 (1877). 

In the will under consideration there is no contingency 
upon which the estate is to vest. The grant of the fund in 
question is to the trustee committees in the various counties 
subject only to the life estate of Mrs. Baker. The death 
of Mrs. Baker is not a contingency but a certainty and the 
vesting of the estate in the committees, if valid, is certain. 
As said in the Inglis case (3 Pet. 115): 

“Every executory devise is upon some condition or 
contingency, and takes effect only upon the happening 
of such contingency or the performance of such con¬ 
dition • * 

In the Ould case, the testator devised property in the Dis¬ 
trict of Columbia to two trustees, and the survivor of them, 
in trust to hold the same for a site for the erection of a 
hospital to be built by an association that might thereafter 
be incorporated by an Act of Congress and upon such in¬ 
corporation to convey the trust estate to the corporation. 
The court held that the devise to the corporation to be 
created by legislature was good as an executory devise and 
(at p. 313) “a distinction is taken between the devise in 
praesenti to one incapable and a devise in futuro to an 
artificial being to be created and enabled to take.” 

The Court in the Ould case further said as to the Inglis 
case (p. 315): 

“The points of analogy between that case and this 
are obvious. There, as here, a future corporation was 
necessary to give the devise effect. There, as here, 
there was a possibility that such a corporation might 
never be created.” 

Justice Hagner in District of Columbia v. The Washing¬ 
ton Market Company, 3 McArthur (10 D. C.) 559, affirmed, 
108 U. S. 243, 27 L. ed. 714, considered these cases and held 
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(p. 57S) that “the designation of the beneficiaries, ‘the poor 
of the city of Washington and of the District of Columbia,’ 
is so vague and indefinite as to be incapable of ascertain¬ 
ment’’ and that “such a trust was totally void” and that 
this holding was not inconsistent with the decisions in those 
case£. The applicability of the Inglis and Ould cases de¬ 
pends entirely upon whether or not the devise of the income 
to Mary G. Baker for life and to the committee trustees in 
the various counties upon her death, is a devise in praesenti 
or is an executory devise. 

This, of course, is the distinction which the Supreme 
Court makes between the Baptist Association v. Hart, 
supra, and the Inglis case. In the Inglis case, speaking of 
the devise in the Baptist Association case, the court said 
(3 Pet. 114): 

“It was a devise in praesenti, to take effect imme¬ 
diately on the death of the testator, and the individuals 
composing it were numerous and uncertain, and there 
Was no executory bequest over to the association if 
it should become incorporated. The court therefore 
considered the bequest gone for uncertainty as to the 
devisees, and the property vested in the next of kin, 
or was disposed of by some other provision in the will. 
If the testator in that case had bequeathed the property 
to the Baptist Association on its becoming thereafter 
and within a reasonable time incorporated, could there 
be a doubt but that the subsequent incorporation would 
have conferred on the association the capacity of tak¬ 
ing and managing the fund.” 

In holding the devise in the Inglis case executory, because 
of tlie provision in the will that if it could not legally take 
effect with respect to the fund, that a corporation was to 
be created by the legislature to execute the trust, the Court 
said (3 Pet. 115): 

1 “The future estate is to arise upon some specified 
contingency, and the fee-simple is left to descend to the 
heir-at-law until such contingency happens.” 
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From the foregoing we submit that the validity of these 
trusts must be determined as of the death of the testator, 
as held by the U. S. Supreme Court and the Courts of the 
District of Columbia, Maryland and Virginia. 

n. 

The charitable bequests are invalid if considered solely 
under the laws of the District of Columbia. 

1. The District Court has no extra-territorial jurisdiction. 

We have attempted to establish heretofore the proposi¬ 
tion that the law existing at the death of the testator deter¬ 
mines the validity of the bequest and this is not affected 
by subsequent legislation. We now assert that if the laws of 
the District of Columbia and the powers of the Equity Court 
of the District of Columbia are alone considered, the chari¬ 
table bequests to be administered in Maryland and Virginia 
arc invalid. Provisions for these charitable trusts are 
unique. It would be difficult to find anything like them in the 
decided cases. The testator went to great pains to designate 
and specify how the trusts should be effected. He committed 
this execution into the hands of not one trustee, but three 
annually changing committees of five members each in three 
different jurisdictions. He selected in effect thirty trustees 
in order to effectuate his charitable purposes, giving to an 
unincorporated body of four preachers in each of three 
counties in two states (the clerical committees being subject 
to change) the power annually to select in its discretion the 
committees of five white persons in each county, fifteen in 
all, with discretion to select the beneficiaries of the trust 
(Appellants’ App. 5). 

Conceding that in the District of Columbia charitable 
uses are favored and construction of instruments relating 
thereto is liberal in their behalf, Darcey v. O’Brien, 62 
App. D. C. 151, 65 Fed. (2d) 599, yet the details of the ad¬ 
ministration of this charity must be “settled by trustees 
under the superintendence of a court of chancery” (p. 152). 
We submit that the District Court of the United States for 
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thd District of Columbia has no extra-territorial jurisdic¬ 
tion and cannot superintend the details of the administra¬ 
tion of the charity by non-resident trustees to non-resident 
beneficiaries. 

The corporate trustee, National Savings & Trust Com¬ 
pany, is charged with the duty of holding the trust funds 
and paying the income over to the three committees in 
Maryland and Virginia (Appellants’ App. 5). It has 
no choice in the selection of the committees. It has 
no 1 control or authority over either the commmittees or 
the clergy who choose the committees. The clergy are sui 
juris and sui generis. They are responsible to no person, 
subject to the control of no court and report to no one. If 
thb clergy refuses to act in any given county, the fund would 
go to the committees to be used in the other counties (Ap¬ 
pellants’ App. 6). The unincorporated committees of in¬ 
dividuals annually chosen by the clergy are likewise subject 
to the control of no court, report to no one and are not re¬ 
sponsible to the corporate trustees in the District of Colum¬ 
bia. As evidence that there is no control over the action 
of the clergy in the selection of committees, the record dis¬ 
closes that although the will provides that the committees 
shall be appointed from different sections of the various 
comities , two members of the Fairfax County committee 
are appointed from the town of Fairfax, Virginia (Ap¬ 
pellants’ App. 32, 34), two members of the Prince Georges 
County committee are appointed from the town of Laurel, 
Maryland, and two from Upper Marlboro, Maryland (Ap¬ 
pellants’ App. 33, 35). No court, corporation or other 
petson has any power to correct this disobedience of the 
testator’s mandate. It would seem to need no authority 
to sustain the position that the Equity Courts of the Dis¬ 
trict of Columbia can not administer or see to the adminis¬ 
tration of the funds bequeathed to a charity of another 
state or country. The general rule is thus stated in 10 
Am. Jur., Sec. 114, p. 667: 

“Administration of Foreign Charity. —It is estab¬ 
lished by the uniform current of authority that the 
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courts of one state or country will not see to the ad¬ 
ministration of funds bequeathed to a charity of another 
state or country. Under such circumstances a court 
will order the funds to be paid to the persons whom the 
testator has selected as the instruments of his bene¬ 
volence, or to other proper persons, and it will be left 
to the courts of the donee’s domicil to see that the 
trust is administered properly when they are applied 
to for such purpose. Where the body of the trust fund 
is required to be kept in one jurisdiction and the income 
expended for the benefit of charity in another, the 
courts of each state will administer that part of the 
trust estate that is within its jurisdiction/’ 

10 Am. Jur., Sec. 106, p. 662, states the general rule as 
follows: 

“The law of the place where the trust is to be ad¬ 
ministered or where the charity is located determines 
the effect of want of a competent trustee upon a be¬ 
quest and also whether the purpose of the bequest is 
a charitable one and may be carried out lawfully. If 
valid according to that law, it may be upheld though 
it would be invalid according to the law of the testa¬ 
tor’s domicil, because of indefiniteness of objects or 
beneficiaries. ” 

As to this, the court below said that (Appellants’ App. 
15) the testator sought to set up a trust to be separately 
administered in the District of Columbia, in Prince Georges 
and Montgomery Counties, Maryland and in Fairfax 
County in Virginia, and added, 

“I see no reason why the Chancery Courts of the 
District of Columbia may not supervise the fiduciary 
which has an estate in the District of Columbia and 
prescribed duties with respect to such estate; nor why, 
when the funds are made available to fiduciaries in the 
counties of Maryland and Virginia, the Courts of those 
respective counties might not exercise supervision over 
the funds and fiduciaries in those counties” (Appel¬ 
lants’ App. 15). 
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The quotation from the opinion of the court below shows 
conclusively that where the funds are to be administered in 
Maryland and Virginia, the courts of those states must 
exercise supervision over the funds and not the courts of 
the District of Columbia and affirms our contention that the 
courts here have no extra-territorial jurisdiction and must 
look to the laws of Maryland and Virginia to determine the 
validity of the bequest of such funds to be administered in 
those states. 

2. The power of appointment of trustees is conferred by 
the will upon the clergy and not the courts, and the courts 
cannot substitute its judgment for the scheme of the tes¬ 
tator. 

The testator conferred on the three annually selected 
committees of five white persons each in three separate 
jurisdictions the “discretion” to select the objects of his 
bounty (Appellants’ App. 5). These committee trustees 
ar e to be annually appointed by the then pastors of differ¬ 
ent denominations, thus insuring religious qualifications 
without religious bias. The will also made certain that the 
clerical body with discretion to appoint the trustees should 
contain a majority of Protestants. The testator also pro¬ 
vided that the committee trustees should possess special 
qualifications, namely to be of the white race, to have lived 
continuously five years in the county, and to reside in dif¬ 
ferent sections of the county (Appelants’ App. 5). The 
provision for tlieir annual selection would tend to a wider 
distribution of the testator’s benefactions without favor¬ 
itism. 

The scheme of the testator shows a settled purpose that 
tlte clergy should make the appointment of the trustees and 
not the courts, for the will provides (Appellants’ App. 5) 
that if any committee in any jurisdiction “fails to func¬ 
tion” the trust estate should go over to the trustees in 
other jurisdictions appointed according to his scheme in the 
will, thus foreclosing the appointment of trustees by the 
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court. Finally the testator provided that the bequests and 
devises to the committees are made “upon condition that 
they shall be null and void” if they seek to control the dis¬ 
tribution of the corpus or interfere with the management 
of the estate (Tr. 21). This eliminates any chance that the 
charity shall be administered by substitute trustees. 

So far as the law of this District is concerned and the 
power of our courts to substitute trustees for the foreign 
trustees provided in the will, the case is governed by those 
cases which hold that where the testator names a trustee 
with discretion to choose the beneficiary and this trustee 
dies before acting, the trust fails. 

Fontain v. Raven el , 17 How. 369; 15 L. ed. 80 (1854). The 
court there said (p. 386): 

“The testator was unwilling to give this discretion 
to select the objects of his bounty, except to his execu¬ 
tors. He relied on their discrimination, their judgment, 
their integrity and fitness, to carry out so delicate and 
important a power. He made no provision for a fail¬ 
ure in this respect, by his executors or the survivor 
of them, nor for the contingency of their deaths before 
Mrs. Kolme’s decease. Thev died before thev had the 
power to appoint and now what remains of this be¬ 
quest, on which a court of chancery can act?” 

As said in 2 Perry on Trusts, (7th ed. 1929) Sec. 729, p. 
1243, in discussing the power of the courts to substitute trus¬ 
tees where the power of appointment by trustees with dis¬ 
cretion has failed, “Courts in England do not profess to ad¬ 
minister them in their judicial capacity, and the courts 
in America, with a few exceptions, have declined to act in 
such cases.” 

3. The scheme is too cumbersome to be enforced. 

It is sufficient to point out that if under the will the 
clergy of Prince Georges County refuse or fail to act, no 
court could compel their action, and the privilege would 
still extend to the clergy of Montgomery and Fairfax Conn- 
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tie^ to appoint trustees. The action of the court here would 
wait upon the final refusal of the three committees of 
clergy and the three committees of the trustees to act, and 
such action would substitute its power of appointment for 
that of the testator. The inquiry is pertinent as to how the 
courts of the District of Columbia could compel them to 
act 1 ; how the courts of the District of Columbia can super¬ 
intend their settlement of the trusts, how they would sur¬ 
charge and falsify their accounts. What control is there 
over the voluntary clergy to appoint the trustees, over the 
voluntary trustees who expend the trust? To whom do they 
report, and for what abuses of their discretion can they be 
remanded, and upon whose complaint? 

An additional inquiry is pertinent. The trustees change 
annually (Appellants’ App. 5). If they “fail to function” 
in any county, what duty has the National Savings and 
Trust Company, who determines any failure to function? 
When should the money be paid over to the other trustees? 
Failing to act in a given year, should the National Savings 
and Trust Company pay over the succeeding trust fund to 
the other committees or to the succeeding committee? Thus 
the whole scheme seems too cumbersome to enforce. 

Under the laws of the District of Columbia, therefore, 
this trust is too indefinite and unenforceable to be dispensed 
by a “fluctuating body unknown to the law, irresponsible 
to ithe courts and incapable of receiving a gift even for a 
purpose which the law may denominate charitable”. Down- 
ing v. Marshall , 23 N. Y. 366, 80 Am. Dec. 290. 


m. 

The laws of Maryland and Virginia where the active du¬ 
ties of the trustees in dispensing the charity are performed, 
govern the validity of the charity. 

We again submit that it is established by uniform current 

of authority that the courts of one state or country will not 
* * 

see to the administration of funds bequeathed to a charity 
of another state or country. 
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In 14 C. J. S. Charities, Sec. 79, p. 558, the rule is stated 
as follows: 

“If the will contains a particular bequest of funds to 
be transmitted to and administered for particular pur¬ 
poses in another state or country, the validity of such 
bequest must be tested by the law of the latter state or 
country, * * * ” (Citing Ilasbrock v. Bookstaver , 114 
X. Y. S. 949; 130 App. Div. 378; In re Feehan’s Estate, 
241 N. Y. S. 669; 135 Misc. 903; In re Crum, 164 X. Y. 
S. 149; 98 Misc. 160. 

“The legality of a charitable gift to a foreign cor¬ 
poration or association usually depends upon the 
ability to take under the laws of the place where it 
exists or is domiciled.” (Citing Smithsonian Inst. v. 
St. John, 83 N. E. 981,191 X. Y. 254. Appeal dismissed, 
214 U. S. 19, 53 L. ed. 892.) 

The United States Court of Appeals for the District of 
Columbia in Iglehart v Iglehart, 26 App. D. C. 209, affirmed 
204 U. S. 478, 51 L. ed. 575, in discussing the question of 
'whether or not upon the ground of comity a bequest for 
the erection of a monument over the grave of the husband 
of the testatrix in New York was valid when such a bequest 
would be valid under the law r s of the District of Columbia, 
and the motive which actuated Congress in enacting the 
law for the District of Columbia, said (p. 216): 

.“It is fair to presume that Congress knew of and 
recognized the rule, now well established and gener¬ 
ally followed, that ‘while the laws of the testator’s 
domicil govern as to the formal requisites essential to 
the validity of the will, the capacity of the testator, 
and the construction of the instrument, the validity of 
particular bequests depends (unless expressly pro¬ 
hibited by the law of the testator’s domicil) upon the 
law of the domicil of the legatee’. Congregational 
Unitarian Soc. v. IIale. 29 App. Div. 396, 51 X. Y. Supp. 
704.” 

Among the cases cited in the Iglehart case is Rope v. 
Brewer, 136 N. Y. 126, 32 X. E. 558 (1892). In that case 
the will directed the conversion of realty into personalty, 
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and the paying over of the whole to trustees in Scotland for 
the founding and maintenance of an institution for the care 
or relief of sick or infirm persons. The court determined 
for itself that the trust was valid under the laws of Scot¬ 
land where the testator directed the fund to be used, al¬ 
though invalid in New York, and said (p. 136): 

“Here, however, the trustees are competent to take 
and hold the fund and the execution of the trust does 
not depend upon the will of the trustees, but upon the 
law of the country where the testator directed the fund 
to he used and the power of its courts over the trustees 
in the application and management of the property.” 
(Italics supplied) 

The leading New York case on this subject is Chamber- 
lain' v. Chamberlain, 43 N. Y. 424, 432, where the court said: 

“The law of the testator’s domicil controls, as to 
khe formal requisites essential to the validity of the 
will as a means of transmitting property, the capacity 
of the testator and the construction of the instrument, 
i (Andrews v. Harriot, 4 Cow. R. 517; Holmes v. Remsen, 
4 J. C. R., 460: Parsons v. Lyman , 20 N. Y. 103.) 
Personal property has no locality, and therefore the 
law of the domicil of the owner governs its transmis- 
i sion, either by last will and testament or by succession 
in case of intestacy. (2 Kent Com., 429; Moulton v. 
Hunt, 23 N. Y. 394; Lawrence v. Kitteridge, 21 Conn. 
577.) But if, within the lex domicilii, a will has all the 
forms and requisites to pass the title to personalty, the 
validity of particular bequests will depend upon the 
law of the domicil of the legatee and of the government 
to which the fund is by the terms of the will to be trans¬ 
mitted for administration, and the particular purposes 
indicated by the testator. Whatever may be the law’ of 
Pennsylvania, a testator domiciled in that State cannot 
establish by bequests of personalty to citizens or corpo¬ 
rations of this State, a charity in trust to be adminis¬ 
tered here inconsistent with the policy or the laws of 
1 this State. A gift by will of a citizen of this State to a 
1 charity, or upon a trust to be administered in a sister 
State which would be lawful in this State, the domicil 
of the donor, would not be sustained, if it were not in 
accordance with the law’s of the State, in w’hich the 
fund was to be administered.” 
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The lglchart case, supra, was affirmed by the Supreme 
Court of the United States in 204 U. S. 478, 51 L. ed. 575, 
and it is interesting to note that the National Savings & 
Trust Company, the trustee in this case, was a party to that 
suit, and was represented by the same firm that now repre¬ 
sents it. In 204 U. S. at page 483 Mr. Benjamin S. Minor 
on brief for the National Savings & Trust Company con¬ 
tended : 

“Where the testator directs a fund to be transmitted 
to another jurisdiction and there applied to a trust, the 
courts of the testator’s domicile will uphold the be¬ 
quest when the trust is lawful in the jurisdiction where 
it is to be performed, even though it could not be en¬ 
forced in the jurisdiction of testator’s domicile. Mount 
v. Tuttle , 2 Lawyer’s Rep. Ann. (X. S.) 409, 410, 430, 
433. 

In Green’s Administrators v. Fidelity Trust Company . 
134 Kv. 311, 120 S. W. 283 (1900), the testator made a be¬ 
quest to a Masonic Lodge in Kentucky in trust to pay the 
income to a life tenant and upon the latter’s death to erect 
a building in Indiana and to maintain it for the support and 
education of orphans. In answer to the objection raised 
that the court of Kentucky would not undertake to admin¬ 
ister a charity outside of the state, the court said (at 134 
Kv. 326): 

“* * * Without giving our consent to the proposi¬ 
tion of law involved in this objection, it may be assumed 
for the purposes of the argument to be sound; and yet 
it would offer no insuperable objection to the practical 
enforcement of the charity established in the will un¬ 
der discussion. # * * So that, even if we assume that 
our courts of equity will not administer so much of the 
trust as is required to be carried into execution in the 
state of Indiana, still it will administer and enforce the 
trust in this state, and will require the trustee here to 
carry into effect the trust established by the will by 
paying over the income to a trustee appointed by the 
courts of Indiana, if it be found necessary to have two 
trustees to carry into effect the wishes of the donor. 
• * #” (italics supplied) 
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The court made made no mention of the laws of Indiana, 
but it must be assumed from its statement that the income 
could be paid over to a trustee appointed by the courts of 
Indiana, that the court considered the power of the Indiana 
Courts to appoint a trustee and found that there was this 
power, otherwise its statement would have no meaning. 

So, too, in the instant case it becomes the duty of this 
court to inquire into the powers of the courts of Maryland 
and Virginia to administer this trust. If the courts of those 
states lack the power to enforce this trust, it must be de- 
clared.invalid, for the powers of the courts of the District of 
Columbia could not be exercised beyond this jurisdiction, 
and the essence of the trust, the activities in Maryland and 
Virginia, would be beyond control of any court. 

In re Crum, 164 X. Y. S. 149 (1916), the testator by his 
will left 

1 “• * * the rest, residue and remainder of my per¬ 

sonal estate to be paid by my executors to the Wilden- 
thierbach * * * the interest arising from the same to 
be used for the benefit of the poor of said place.” 

The New York Court held that although under the laws 
of New York such a trust would be valid, yet, (p. 152): 

“* * * the corporate capacity of the legatee and the 
validity of the trust are dependent upon and must be 
determined by the law of the place where the trust is 
to be executed.” 

The Court found that neither the village nor the parish 
of Wildenthierbach had corporate capacity to accept and 
administer a foundation or trust for the benefit of its poor, 
and the court held that the bequest was therefore invalid. 

In Taylor v. Trustees of Bryn Mawr College, 34 N. J. Eq. 
101' (1880), the testator left the residue of his estate to 
eleven persons as trustees who were directed to incorporate 
in Pennsylvania and establish an educational institution. 
The trustees did incorporate and thereafter applied to the 
executors in New Jersey for the transfer to them of the 
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residuary estate and the New Jersey Court stated that it 
would not administer a foreign trust, that the existence of 
a foreign corporation will be recognized by the court, and 
the fund committed to it, 

“But it is obviously due to the proper administration 
of justice that this court should before ordering the 
payment, be fully satisfied as to the qualifications of 
the corporation.” (p. 105) 

The court below* in discussing whether the law* of the 
domicil of the testator or whether the law* of the place w*here 
the trust created by him is to be administered control in 
passing upon the validity of the trust, says that cases ap¬ 
parently holding conflicting view’s are cited by opposing 
counsel, but that the cases may be reconciled. He thereupon 
cites the general doctrine that the courts favor charitable 
trusts and will uphold them if possible. We are free to 
concede the principle that the courts favor charitable trusts, 
but w*c assert that there is no respectable authority denying 
that w*here charitable trusts are to be administered in a 
jurisdiction foreign to the domicil the validity of the trust 
depends upon the law 7 w*here it is to be administered. 

The court below* further says that he has found no case 
where trusts valid according to the laws of the domicil of 
the testator and possible of being carried out in another 
jurisdiction when it became effective, w*as held to be invalid 
because it had not been possible to carry it into effect w*hen 
the testator died. 

This is the fundamental error in the decision of the court 
below* and w*e again assert that this bequest was valid or 
invalid at the death of the testator and that nothing subse¬ 
quently transpiring could give life to an invalid bequest. 

The court below* cites two cases to support his theory 
that although a trust was invalid at the death of the testa¬ 
tor, vet it is valid if it can be carried out “when it became ef- 
fectivc”. One of these cases is Dammert v. Osborn, 140 N. Y. 
30, 35 N. E. 407 (1893). This case is easily distinguishable 
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from the case at bar. That was a Peruvian will. The prop¬ 
erty was in New York. The Peruvian courts had held that 

V 

the testator had died testate. There was ancillary adminis¬ 
tration in New York. The New York Legislature had obvi¬ 
ated the inability of the trust to vest by forming a corpora¬ 
tion to take the fund. The ancillary executor, trustees of 
the corporation, the heirs and the residuary legatees were 
all parties to the suit. The lower court applied the law 
against perpetuities in New York and directed the estate to 
be returned to Peru. The upper court held that this was 
futile 1 because the courts of Peru had held that there was no 
intestacy and that the will was valid and no parties to the 
suit had any title to the property. The suit was therefore 
dismissed. The court specifically held that since there was 
no vesting under the Peruvian law of title in the heirs or 
the residuary legatee, the property could be held by the an¬ 
cillary executors until the action of the New York Legisla¬ 
ture in forming a corporation. 

Here again was a case where there was no vesting of title 
as in the case at bar. This brings us again to the re-asser¬ 
tion of the principle that a remainder may be limited after 
a life estate in personal property and that there may be a 
vested interest in such a remainder. 

In'2 Pa fie on Wills, (2d ed. 1928), Sec. 1108, it is said that 
a “Vested interest is one in which there is a present fixed 
right, either of present enjoyment or of future enjoyment.” 
As was said by the Connecticut court in Gaffney v. Shepard, 
108 Conn. 339 ; 143 A. 236, 238 (1928): 

“'Whether a remainder is vested or contingent is to 
be determined by the present capacity of one to take 
upon the occurrence of the event upon which the re¬ 
mainder is limited, and not upon the certainty that he 
would be in existence when it occurs. The true test is 
not the uncertainty of enjoyment in the future, but the 
certainty of right of enjoyment.” 

A very recent case in which the question of the jurisdic¬ 
tion for the administration of trust of movables was con- 
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sidered, is Campbell v. Albers, 39 N. E. (2d) 672 (Ill. 1942). 
In that case a resident of the state of Idaho died testate 
November 17, 1922 and his will was admitted to probate in 
that state. The will gave to trustees in Illinois certain 
shares of stock in an Illinois bank, dividends or increments 
to be kept until January 1, 1939, also half of the residue of 
the estate to have during the same period. The corpus, 
dividends and interest were to be divided equally between 
beneficiaries on January 1st, 1939. The trustees were the 
Cashier and President of a bank in Illinois. This was a suit 
for the removal of the trustees and upon appeal one of the 
errors urged was the court’s refusal to dismiss the com¬ 
plaint for alleged want of jurisdiction. In discussing this 
question, the court pointed out that the trustees were not 
appointed by the Probate Court in Idaho and that court 
could not obtain jurisdiction over them except by their 
voluntary appearance. In holding that the Illinois Court 
had jurisdiction, although the testator was domiciled in 
Idaho, the court, (at p. 676) cited In Re Risher’s Will , 227 
Wis. 104, 277 N. W. 160, 163, 115 A. L. R. 790, and quoted 
Restatement, Conflict of Laws, Sec. 298, comment C: 

“ ‘If the testator appoints as trustee a trust com¬ 
pany of another state, presumptively his intention is 
that the trust should be administered in the latter 
state; the trust will therefore be administered accord¬ 
ing to the law of the latter state.’ 

“It further quotes Sec. 299 of the Restatement: ‘The 
administration of a trust of movables is supervised by 
the courts of that state only in which the administra¬ 
tion of the trust is located.’ The court said: ‘The lo¬ 
cation of the administration of a trust, or the situs of a 
trust, means the place of the performance of the active 
duties of the trustee.’ A contention that the "Wisconsin 
court had jurisdiction of the trust was denied. In our 
opinion the doctrine of the above mentioned cases is 
sound. Our conclusion is that the circuit court of Kan¬ 
kakee County had jurisdiction in both eases.” 
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Since the place of performance of the active duties of the 
trustees, the selection of the beneficiaries and the expendi¬ 
ture of the income is in Maryland and Virginia, the validity 
of the bequests of the income to trustees in those states to 
be there expended for beneficiaries resident in those states 
must be determined under the laws of those states. 

IV. 

The trusts are invalid under the law of Maryland existing 
at the death of the testator. 

A.4 stated by our Court of Appeals in Washington Loan 
and Trust Company v. Hammond , 51 App. D. C. 260, 265, 
278 Fed. 469 (1922): 

“The Courts of Massachusetts, Maryland • • • and 
other states apply the same test of definiteness to char¬ 
itable as to private trusts • * # ” 

See also Russell v. Allen, 107 U. S. 163, 27 L. ed. 397 
(1SS2), recognizing that Maryland and Virginia require 
charitable trusts to be definite. 

Ah examination of the Maryland decisions affirm the cor¬ 
rectness of these statements. In Wilderman v. Mayor and 
City Council of Baltimore , 8 Md. 550 (1855), the testator 
left certain annuities to the Mayor and Council of Balti¬ 
more for the 

“relief and support of the indigent and necessitous 
poor persons who may, from time to time, reside within 
the limits of the twelfth ward of the said city.” 

The Maryland Court held that (p. 556): 

“the validity of the devise now before us can hardly 
be regarded as an open question. It is too vague and 
indefinite and too difficult of being correctly ascer¬ 
tained, to be enforced, and is therefore void.” 

To the same effect is Maught v. Getzendanner, 65 Md. 
527, 5 A. 471 (1886): 
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On April 4,1888 the Maryland Legislature passed an Act 
(Stat. App. i) providing that no devise for charitable uses 
should be held to be void by reason of uncertainty with re¬ 
spect to the donee provided “the will or codicil making the 
devise should also contain directions for the formation of 
a corporation to take the same”, and within 12 calendar 
months of the probate of the will a corporation should be 
formed capable and willing to administer the devise. This 
Act was considered by the court in Chase v. Stockett, 72 
Md. 23o, 19 A. 761 (1890), and in upholding a devise which 
directed the trustees to become a body corporate, the court 
said (p. 762): 

“But for the recent action of the Legislature (Act of 
April 4,1888), I should be compelled to declare this de¬ 
vise for the establishment of a most admirable charity 
invalid, by reason of the uncertainty as to the bene¬ 
ficiaries entitled to enjoy it. According to a long line 
of decisions by the Court of Appeals, a devise for the 
benefit of ‘destitute, aged and infirm women’ is void 
for uncertainty. Happily, however, the legislature has 
at last intervened * * 

In Yingling v. Miller , 77 Md. 104, 107, 26 A. 491, 492 
(1893), the court held that the above act of 1888 did not 
abolish unconditionally the old rule in Maryland as to un¬ 
certainty and that inasmuch as the will in the case under 
consideration there did not provide for the formation of a 
corporation, the devise was void. This case was followed 
by Novak v. Trustees of Orphans’ Home, 123 Md. 161, 90 A. 
997 (1914), holding that inasmuch as there was no request 
or even suggestion in the will looking to the formation of a 
corporation for the purpose of carrying out the devise, the 
intended legacy was void. 

Except for a slight amendment by the Act of 1924 (Stat. 
App. i) which permitted the forming of a corporation within 
a year after the expiration of a life estate in which the re¬ 
mainder would be to a charitable corporation instead of re¬ 
quiring incorporating within a year of the probate of the 
will, this remained the law T of the state of Maryland until the 
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Act of 1931, Chapter 453, (Flack, Ann. Code of Maryland, 
(1939) Yol. 1 Art. l(j Sec. 279), (Stat. App. i), which spe¬ 
cifically adopted in effect the statute of 43 Elizabeth, ch. 4. 
The clearest statement of the legislative history of charita¬ 
ble trusts in Maryland is found in Second National Bank v. 
Second National Bank , 171 Md. 547, 190 A. 215 (1936). 
There, the testator died in 1935 and by will left property 
for the establishment of a “home for unfortunate girls” 
and undertook to provide for a corporation to hold the 
property and a board of trustees to manage it. There were 
intervening life estates and hence no corporation was 
formed within 12 months after probate. The Court held: 

“It is evident that the gift which the testator under- 
1 took to make would be void for uncertainty and indef- 
1 initeness of the beneficiaries unless it comes within the 
scope of the Act of 1888, C. 249, as amended by the Act 
1 of 1924, C. 335 * * # , or unless the means provided for 
1 the incorporation of the charity comes within the pro¬ 
visions of that Act.” (190 A. 2*17) 

“Under the original Act of 1888, it was necessary 
for a testator in his will to give directions for the 
formation of a corporation to take the property devised 
and bequeathed and within a year of probate of the will 
for the corporation to be formed, even though the prop- 
ertv might not vest for vears. * * * To avoid the neces- 
sitv of forming and keeping alive a corporation to re- 
1 ceive a devise or bequest years afterwards • * # the 
: Act of 1924 amended the Act of 1888, so as to allow 
1 the corporation to be formed within a year after the 
expiration of a life estate * * * in which the remainder 
would be to a charitable corporation to be formed to 
take the corpus, * # •” (p. 220) 

“It was not until the Act of 1931 • • * that any 
doubts as to whether gifts went in trust or went di- 
' rectly to the donees, and the definiteness of the donees, 
were finally removed when the Legislature said: 
‘Courts of Equity within this state shall have full jur- 
' isdiction to enforce trusts for charitable purposes, 
upon suit of the State by the Attorney General or upon 
the suit of any person or persons having an interest 
in the enforcement thereof; and as to all trusts here¬ 
after created for charitable purposes # * it shall be 
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no objection to the validity * * * of such trusts • • * 
that the beneficiaries of such trust, constitute an in¬ 
definite class or that such trusts or the limitations un¬ 
der such settlement are limited to extend for a per¬ 
petual or indefinite period. “Charitable purposes’’- 
under this section shall include all such purposes as are 
within either the spirit or letter of the Statute of 43 
Eliz. Oh. 4 (1601) commonly known as the Statute of 
Charitable Uses.’ ’’ (p. 219) (Italics supplied.) 

See also Rabinowitz v. Woilman, 174 Md. 6, 197 A. 566 
(1938). 

It is clear from the foregoing, therefore, that prior to the 
passage of the Act of 1931, and at the date of the death of 
John A. Baker, it was the settled law of the State of Mary¬ 
land that a bequest in trust for the benefit of the “indigent 
and indigent sick white persons who are living and have 
lived continuously in said county five years’’ was void be¬ 
cause of the indefiniteness of the beneficiaries, unless the 
u'ill provided for the formation of a corporation to take and 
administer the same. No such provision appears in the 
will of John A. Baker. The Act of 1931 was not retroactive 
and has no application. 

It is further clear from the foregoing that the trust may 
not be validated by directing the various committees to in¬ 
corporate themselves at the present time, for the reason that 
(1) the Acts of 1888 and 1924 state in express terms that the 
will must provide for the formation of a corporation, Novak 
v. Orphans Home, supra, and (2) in view of the provision in 
the will that the committees should be appointed annually, 
it is apparent that it was not the intention of the testator 
that a corporation should be formed. The carefully chosen 
plan of the testator to have this fund administered by fluctu¬ 
ating committees appointed annually, from different sec¬ 
tions of the counties, would be destroyed by the formation 
of a corporation. And further, the cy pres doctrine is not 
in force in Maryland (2 Perry on Trusts (7th ed. 1929) 
Sec. 729a, p. 1245), nor in the District of Columbia, (Graff 
v. Wallace, 59 App. D. C. 64,32 F. (2d) 960, cert, denied 
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2S0 U. S. 579, 74 L. ed. 629), and any deviation from the 
terms of the trust as expressed by the testator cannot be 
entertained. 

That there is no judicial machinery in the State of Mary¬ 
land by which this trust may be enforced is clear from the 
further statement in Tingling v. Miller, supra, that, based 
on the long line of decisions of the Maryland Court, begin¬ 
ning with Dashiell v. The Attorney General, 5 H. & J. 392, 
the Statute of 43 Elizabeth was not in force in Maryland 
(and was not adopted until the Act of 1931), and that 

“independent of that statute a Court of chancery can¬ 
not, in the exercise of its ordinary jurisdiction sustain 
and enforce a bequest to charitable uses, which if not 
a charity, would on general principles be void.” (p. 107) 

V. 

The trusts are invalid under the law of Virginia existing 
at the death of the testator. 

1. Charitable trusts in Virginia are wholly the creature 
of statute. 

Virginia, along with Maryland, Tennessee and New York, 
followed the opinion of Chief Justice Marshall in Baptist 
Association v. Hart, supra, that the Statute of 43 Elizabeth 
was not in effect: that charitable trusts must stand or fall 
according to the law governing private trusts, and that the 
Chancery court had no power to enforce such a trust. 

'By decisions running back more than one hundred years, 
it was settled in Virginia that a trust for indefinite bene¬ 
ficiaries, if the named trustee is an individual or unincor¬ 
porated body, is invalid, unless expressly validated by 
statute, Moore v. Perkins, 169 Va. 175,192 S. E. 806, (1939); 
Fitzgerald v. Doggett, Ex’r., 155 Va. 112, 155 S. E. 129, 
136, (1930). 

It will be necessary to examine the statute law of Vir¬ 
ginia, the pertinent sections being a part of the statute ap¬ 
pendix hereto, to determine whether the charitable trusts 
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attempted to be created by this will are valid and capable 
of enforcement in Virginia. Before referring to the statute, 
however, we desire to point out that Baptist Association v. 
IIart, supra, has been analyzed and followed in Virginia in 
a number of decisions. It was analyzed and attempted to 
be differentiated in P. Episcopal E. Society v. Churchman ’$ 
Reps., 80 Va. 718 776 (1885), where the court said: 

“The points distinctly decided in Baptist Associa¬ 
tion v. Hart, were: 1st. That the association not being 
incorporated at the testator’s decease, could not take 
the trust as a society. 2d. That the bequests could not 
be taken by the individuals who composed the society 
at the death of the testator; and 3d. That there were 
no persons to whom this legacy, were it not a charity, 
could be decreed.” 

This case was followed in the Court of Appeals of Vir¬ 
ginia in Gwllego’s Executors v. The Attorney General, 3 
Leigh (30 Va.) 450 (1832). There the court held invalid a 
charitable bequest where no legal interest was vested, be¬ 
cause of the uncertainty of the beneficiaries, saying (p. 
462): 

“I conclude that charitable bequests stand on the 
same footing with us, as all others, and will alike be 
sustained, or rejected, by courts of equity.” 

2. No unincorporated association of persons in Virginia 
is capable of holding and dispensing a charity. 

The courts of Virginia still adhere to the doctrine that 
an unincorporated association is incapable of holding and 
dispensing a charity. In Fifield v. Van Wyck’s Ex’r., 94 
Va. 557; 27 S. E. 446 (1897) the court reaffirmed the de¬ 
cision of Galleyo v. Attorney General, supra, and disre¬ 
garded the opinions in P. Episcopal E. Society v. Church¬ 
man, supra, and Trustees, etc. v. Guthrie, 86 Va. 125, as be¬ 
ing obiter since in each case the bequest was to a corpora¬ 
tion, and for purposes w r ithin the scope of its corporate 
powers and duties, and distinctly defined. 



36 


This position was not departed from in later cases such 
as Jordan's Adm’r v. Richmond Home for Ladies, 106 Va. 
710, 56 S. E. 730 (1907) where it was held that a bequest 
to a corporation for the general purposes of its incorpora¬ 
tion was not uncertain in any respect. Indeed that case 
recognized the case of Fifield v. Van Wyck, supra, as stat¬ 
ing the law in Virginia. 

In 1914 the Legislature of Virginia amended the code 
of 1849, Sec. 387, relating to the validity of gifts, devises, 
etc., for purposes of education so as to include charitable 
purposes. (Stat. App. ii). 

The effect of this amendment upon the law of charitable 
trusts was construed by the Virginia Court of Appeals in 
1930 in the case of Fitzgerald v. DoggetVs Ex'r, supra. It 
was held in that case that the Conference Board of Finance 
of the Methodist Church in Virginia, an unincorporated 
association, was not a competent trustee to receive and dis¬ 
tribute the property of the testatrix devised and bequeathed 
to it for the benefit of superannuated Methodist Ministers, 
but that the court of equity, upon motion of the Common¬ 
wealth’s Attorney under Section 590 of the Code of 1919, 
could appoint a trustee to act in the place of the incom¬ 
petent association. 

The court reviewed the earlier decisions in Virginia and 
said at 155 Va. 124: 

“These decisions establish that the law of Virginia, 
independent of the statute, is that an indefinite charity, 
educational, religious, or otherwise, made to an individ¬ 
ual or to an unincorporated body, is invalid upon the 
ground of indefiniteness and uncertainty, but an indef¬ 
inite charitable bequest or devise to an incorporated 
body having the same corporate powers or functions as 
the general object of the testator’s bounty is valid.” 

The court at 155 Va. 128 states the ratio decidendi of the 
Virginia courts: 

“The decisions in this State have declared that the 
principles applicable to charitable trusts are the same 
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as those applicable to private trusts, except where 
changed by the legislature. It is one of the maxims of 
equity, certainly applicable to private trusts, that 
‘Equity will not permit a trust to fail for want of a 
competent trustee.’ In the application of this doctrine 
to private trusts, however, the beneficiary is certain and 
may convene all parties before the court and ask for 
the appointment of a trustee. This cannot be done in a 
charitable trust because the beneficiaries are not named, 
are at large, or are uncertain individuals, and no one 
of them has a right to sue or be sued respecting the 
trust property, and unless statute has intervened no 
one is entitled to appear for them, as we have no officer 
who has the right to exercise the doctrine of parens 
patriae. This is the basis on which the courts in some 
of the States hold a trust void where the instrument 
creating it fails to name a trustee, or names an incom¬ 
petent trustee, such as a voluntary organization. 
Ewell v. Sneed. 136 Tenn. 602, 191 S. W. 131, 5 A. L. R. 
303; Owens v. Miss. Society of M. E. Church, 14 X. Y. 
380, 67 Am. Dec. 160; 3 Pom. (4th Edition), Section 
1026.” 

Fitzgerald v. Doggctt’s Ex’r., supra, was followed by 
Adams v. Cowan, 160 Va. 1; 168 S. E. 750. The residuary 
clause of the testator’s will in that case provides (p. 4): 

“The remainder of my property, if all debts are paid, 
I wish to go to the relief of the poor, whether in my 
kindred or not, and through proper channels of the 
Presbyterian Church.” 

The court held this provision void for uncertainty, say¬ 
ing (p. 7): 

“It is conceded by all the parties in interest that 
Clause 5, of the codicil to the November will is void for 
uncertainty. That this is so seems perfectly manifest; 
hence we will make no further mention of it.” 

Adams v. Cowan, supra, was followed by Moore v. Per¬ 
kins, supra. Under the will in that case testator devised 
funds to his pastor, providing 
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“* * * said interest to be paid by said W. T. Moore to 
the Methodist Church South for missionary work where 
he thinks it will do the greatest good.” 

After setting out the assignments of error the court said 
that the statements therein were an admission that the be¬ 
quest was invalid unless validated by Statute, or a corpo¬ 
ration is the ultimate beneficiary, and said (p. 177): 

“It is well settled in this Commonwealth, by decis¬ 
ions running back more than a hundred years, that a 
trust for indefinite beneficiaries, if the named trustee 
is an individual or an unincorporated body, is invalid 
unless expressly validated by statute. See Fitzgerald 
v. Daggett's Ex’r., 155 Va. 112, 155 S. E. 129, 136; 
Gallego’s Ex’rs. v. Attorney General, 3 Leigh (30 Va.) 
450, 24 Am. Dec. 650.” 

Reviewing the Virginia decisions the court cites with ap¬ 
proval Adams v. Con an, supra, concluding (p. 184) that “a 
trust ‘for missionary work’ is no more definite than a trust 
‘for the relief of the poor’.” 

It is confidently submitted that Fitzgerald v. Daggett’s 
Exee., supra, makes it perfectly clear that the trust in the 
instant case for indefinite beneficiaries fails, where the 
named trustees are unincorporated committees and are not 
competent trustees to receive and distribute the property 
deVised and bequeathed for the aid of indigent and indigent 
sick white persons in Fairfax County. The only question 
left for discussion is whether or not under Section 590 of 
the Code of Virginia (Stat. App. iii) a court of equity can 
appoint a trustee to act in the place of the incompetent 
committee. 

3. The power of appointment of trustees is given the 
clergy and the court cannot substitute its judgment for the 
scheme of the testator. 

The argument presented above as to the want of power 
in the courts of the District of Columbia applies with equal 
force to the lack of power of the court in Virginia to sub- 
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stitute its own scheme for the dispensation of this charity 
for that devised by the testator, where the testator care¬ 
fully defined a scheme for the distribution of his charities, 
and the power to appoint the trustees is expressly conferred 
upon the clergy in three jurisdictions, and the trustees in 
their discretion should select the beneficiaries of his 
charity. 

At the death of the testator there was no law in Virginia 
permitting a substitution of trustees for trustees with dis¬ 
cretion. McCamant v. Nuckolls, 85 Va. 331, 12 S. E. 160 
(18S8) where the court said (p. 337): 

“As regards such powers as arc discretionary and 
depend on the opinion and judgment (of the donee of 
the power), the courts, unless in cases of fraud, have 
no jurisdiction to interfere. Spence’s Equity, 81, and 
authorities cited in note c; Leading Cases in Equity, 
Vol. 2, part 2, page 1086, and cases there cited. The 
will of the testator is the creator of the power, the law 
of its execution, and the guide of the donee of the pow¬ 
er. Leading Cases in Equitv, vol. 2, part 2, pages 
1861-2.” 

In Dillard v. Dillard, 97 Va. 434, 34 S. E. 60 (1899), the 
syllabus (p. 435) is as follows: 

“If an uncontrollable discretion be vested in two or 
more trustees jointly, without words or survivorship, 
the death of one of the trustees terminates the dis¬ 
cretion, and it cannot be exercised by the survivor or 
survivors.” 

The court, at page 442, says: 

“Section 3419 of the Code, as amended by Acts 1889- 
’90, p. 41, and by Acts 1897-’98, p. 687, was relied on by 
counsel as authority for the execution of the power by 
the surviving trustees. These statutes could never have 
been intended to refer to a trust involving discretion 
or personal confidence, but only to those trusts which a 
court may execute. Where the trust is discretionary 
or one of personal confidence, a court of equity has no 
jurisdiction to interfere with its exercise by the trustee 
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so long: as lie acts in good faith, and cannot execute it, 
nor can any trustee appointed by it in the place of him, 
in whom the discretion and confidence was reposed, do 
so. Hill on Trustees, mar. pp. 480, 488, 495; 2 Perry on 
Trusts, secs. 499, 510, 511; Cowles v. Brawn, 4 Call. 477, 
1 Cochrane v. Paris, 11 Gratt. 348; and Read v. Patter- 
1 son, 6 Amer. St. Rep. S77, and note thereto.” 


Indeed, until 1934 the courts in Virginia had and assumed 
no power to substitute trustees vested with discretion. This 
is clearly evidenced by the fact that in 1934 the Legislature 
for the first time in Section 6928(a) (Stat. App. iv) con¬ 
ferred upon the courts the right to substitute trustees 
where discretion was conferred upon a trustee, and such 
trustee for any reason became incapable of acting. This 
Section has no retroactive effect, as held by the Virginia 
court in Moore v. Perkins, supra, (p. 190) in the last para¬ 
graph of the opinion in that case. 

In the last analysis the will is the law of the case, by its 
terms it definitely deprives the court of the power to sub¬ 
stitute trustees, and expressly provides that if the trustees 
in Virginia fail to function “for any cause”, then the trus¬ 
tees in Maryland should function. In the face of this pro¬ 
vision no court in Virginia can substitute trustees for the 
testator’s own selection. 


4. No court in Virginia under the will of a non-resident 
testator having neither estate nor property in Virginia and 
dying out of Virginia can probate a will or appoint a trustee 
in that State. 

Regardless of the lack of power of the court to substitute 
trustees under this will by virtue of the provisions of the 
will itself and the power of appointment given the clergy 
therein, no court in Virginia has power to appoint a trustee 
to distribute charities in that State, under the will of a non¬ 
resident testator where there is neither estate nor prop¬ 
erty in Virginia. The only power conferred upon any court 
by the Virginia Code to appoint trustees is by Section 589 
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(Stat. App. ii) which authorizes the Attorney for the Com¬ 
monwealth of any county or city “in which such will could 
be offered for probate” to have such will admitted to rec¬ 
ord. 

But there is no jurisdiction in Virginia to admit the will 
to record in that State of any non-resident who leaves no 
estate in Virginia. Section 5247 of the Code (Stat. App. iii) 
confers jurisdiction upon the courts of the State, (and in 
some instances upon the Clerks) to probate wills. 

Under this Section one of the following conditions must 
exist in order to give Virginia courts jurisdiction for the 
probate of wills: (1) where the decedent has a mansion 
house or known place of residence; if lie has no such house 
or known place of residence, then (2) in a county or corpo¬ 
ration, wherein any real estate lies that is devised or owned 
by the decedent; if there be no such real estate, (3) then 
in a county or corporation wherein he dies, or (4) a county 
or corporation wherein he has his estate. 

None of the above enumerated conditions which give jur¬ 
isdiction to the courts in Virginia for the probate of wills 
exist in this case. 

Section 5251 of the Virginia Code (Stat. App. iv) provid¬ 
ing for the probate of an authenticated copy of a will, 
proved without the State, limits it to wills “relative to 
estate within this State”. There is no provision for ad¬ 
mitting to record any foreign will which has no relation to 
any existing estate within the State of Virginia. This Sec¬ 
tion clearly refers only to the probating of such a foreign 
will as “a will of personalty in this State”, or if executed 
so as to be a valid will of realty in this State it is admitted 
to probate as “a will of real estate”. In any event, Section 
5251 is dependent for the jurisdiction of the court upon 
Section 5247, as above set out. 

Section 500 (Stat. App. iii) of the Code limits the power 
of the Attorney for the Commonwealth to move the appoint¬ 
ment, and of the court to appoint, a trustee to those courts 
of the county or city in which the trust subject or any part 
thereof is, or in which the will is recorded. 
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It is therefore manifest that there is no jurisdiction in 
Virginia to probate the will of the non-resident testator 
without estate in Virginia; that there is no jurisdiction to 
record the will; that there is no attorney for the Common¬ 
wealth who can move to appoint a substitute trustee, and 
no court which can entertain such motion. This being true, 
the trust must fail since the courts in the District of Colum¬ 
bia cannot appoint substitute trustees in Virginia in place 
of the trustees incapable of acting under the laws of that 
State. 

However, the Court below says (Appellants’ App. 15): 

“In the case at bar we have both a res and fiduciaries 
in each of the three jurisdictions where the trust plan 
is to he carried out.” 

This statement is based upon the court’s previous con¬ 
clusion that this will must be construed not as at the time 
of the death of the testator, because at that time there was 
neither res nor fiduciary in Virginia and Maryland, but 
as of the time after the domiciliary trustee had paid over 
current income to the various unincorporated committees 
selected by the various clergy subsequent to the death of 
the life tenant. 

If we are correct in saying that there was no jurisdiction 
in Virginia to probate the will of the non-resident testator 
dying out of the state, and therefore no jurisdiction to ap¬ 
point trustees under his will for the reason that the de¬ 
cedent had no place of residence and no estate in Virginia, 
it would seem a far-fetched conclusion that ten or fifteen 
years after his death there could be conferred jurisdiction 
to probate the will in Virginia because the trustee paid 
some money from his estate into that state. If this were 
true, a trustee could deposit at any time a sum in a bank 
in Virginia and always give that state jurisdiction to pro¬ 
bate the will of a non-resident decedent who did not come 
within the provisions of the statute. 

Further than this, and conclusively showing that no court 
in Virginia can appoint trustees to effectuate this charity, 
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jurisdiction for the probate of this will under Sec. 5247, 
(upon which depends jurisdiction to appoint a trustee), 
depends upon either the residence of the testator in the 
state at his death, or the presence at his death of real or 
other estate there. None of the conditions required by Sec. 
5247 (Slat. App. iii) existed at his death, and such condi¬ 
tions cannot be later supplied by any action of the domi¬ 
ciliary trustee. 

The Court below, therefore, is in error in savin" that at 
the death of the life tenant, even the laws of Virginia pro¬ 
vided “a means of administering or supervising trusts of 
this character” (Appellants’ App. 23). 

VI. 

The trusts are invalid under the application of the pres¬ 
ent laws of the District of Columbia, Maryland and Virginia. 

1. No charitable trust has been upheld in the District of 
Columbia where the devise is to an unincorporated associa¬ 
tion of persons, to be thereafter appointed as trustees to dis¬ 
tribute the charity among an indefinite and undetermined 
class either in the District of Columbia or elsewhere. 

In Barnes’s Heirs v. Barnes’s Exec., 3 Crunch C. C. (3. D. 
C.) 269, Fed. Cas. No. 1,014, a devise in trust to lay out $200 
a year in wood, meal and clothing to be distributed among 
the poor and necessitous widows and orphans within the cor¬ 
poration of Georgetown was held void for uncertainty as 
to the objects of the bounty. In this case, Cranch, Chief 
Judge, said that the Statute of Charitable Uses (43 Eliz.) 
was not in force in the District and was not in Maryland 
when the County of Washington was separated from the 
State of Maryland. 

In The Washington Market case, supra, Congress had 
provided that the market company should pay an annual 
rental of $25,000 to the City of Washington for 99 years, 
to be— 
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“set apart and expended bv and under the direction of 
tlie city government * * * for the support and relief 
of the poor of said city and of the District of Colum¬ 
bia.’ ’ (p. 560.) 

Mr. Justice Ilagner in holding that the charter remained 
under legislative control and subject to the power of Con¬ 
gress, said that (p. 578): 

“the designation of the beneficiaries, ‘the poor of the 
city of Washington and of the District of Columbia,’ 
is so vague and indefinite as to be incapable of ascer¬ 
tainment, and no persons could show title to claim the 
benefit of the fund in succession. According to the law 
governing this District at the time of its cession, such 
a trust was totallv void, as it was in England after the 
Statute of Mortmain, and until the passage of the 43d 
Elizabeth concerning charitable uses.’’ 

Jiidge Ilagner further points out that the Statute of 
Charitable Uses was never in force in Maryland nor its 
principles recognized there, and says (p. 578): 

“These views are not inconsistent with the decisions 
bf the Supreme Court upon the different state of facts 
appearing in Tnglis v. Sailor*s Snug Harbor , 3 Pet. 113; 
Girard v. Will, 2 How. 127: Ould v. Washington Hos¬ 
pital for Foundlinos, 1 MacArthur 541; and Fontain v. 
Karen cl, 17 flow. 394.” 

This case has never been overruled. 

CUbrrt v. Speer, 24 App. D. C. 1S7. This case involved 
many bequests to charity. Among them was a bequest to 
trustees directed to pay and see to the application of $5,000. 
for a scholarship fund to be applied as the testator might 
thereafter verbally indicate to his trustees, or if he fail 
to so indicate, as his trustees “with the advice of proper 
persons may decide”, to the maintenance of a scholarship 
in the classical department of the University of George¬ 
town. No such directions were given and the court held 
that the alternative of the trustees deciding with the advice 
of proper persons was indefinite and uncertain, as it would 
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be impossible for the court to determine who would be the 
proper persons to advise the trustees. The court further 
held (p. 210) that this bequest falls within the principle of 
a large class of cases held void for uncertainty and incom¬ 
pleteness, as where the bequest was made— 

“to such uses as the executor shall appoint, and the 
executor’s appointment is revoked, or the executor 
renounces probate or refuses to appoint, or where a 
bequest is made to trustees who decline to accept and 
exercise the discretion, and there is no authority in 
the successors to exercise the power; or where the sums 
or charities are wholly uncertain and indefinite,—in 
all such cases, and cases depending upon similar rea¬ 
sons, the courts in this country are powerless to inter¬ 
fere to establish the charities, appoint trustees, or de¬ 
cree a scheme by which the fund can be expended. 
The cases illustrative of this particular principle will 
be found collated in Sec. 729 of 2 Perry, Tr. p. 359.” 

The court below considers the validity of the will under 
the laws of the domicil, as if the income went to trustees 
here, and was to be administered here for beneficiaries un¬ 
der its jurisdiction. This is not the will and the court can¬ 
not give effect to the testator’s wishes. 

In the opinion of the court below, it is said (Appellants’ 
App. 22): 

“The court of the District of Columbia, testator’s 
domicile, finds a will of its citizen, proper in all re¬ 
spects, according to its laws. It is the duty of the 
Court to give effect to the testator’s wishes, if possible. 
Having found the laws of its own jurisdiction approve 
the provisions of this charitable trust, the Court looks 
to the laws of the places where the provisions are to 
be carried out. Perhaps it is true those laws formerly 
did not provide the means of administering or super¬ 
vising trusts of this character. But they now do.” 

In response to this, at the cost of repetition, we reassert 
that there is no case in this jurisdiction upholding a trust 
to an unincorporated association of persons for indefinite 
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and undetermined beneficiaries even within the jurisdiction 
of the court. We have already discussed the lack of power 
of the courts of equity of the District of Columbia to super¬ 
vise the trusts in Virginia and Maryland, thus necessitating 
an examination of the laws of those states to determine 
the validity of the bequests. 

The only cases cited by the court as in point on the valid¬ 
ity of these bequests under the law of this jurisdiction are 
Inglis v. Trustees of The Sailor's Snug Harbor, supra, and 
Ould v. Washington Hospital, supra. 

In the Inglis case, the devise was to definite trustees for 
a definite purpose, to wit, to build a hospital, a very differ¬ 
ent bequest from that in the case under consideration. In 
the Ould case, the devise was to two friends of the decedent 
or the survivor of them, in trust to hold the property for 
the erection of a hospital by an association to be there¬ 
after incorporated by an Act of Congress. Here the trus¬ 
tees were definite individuals and the purposes of the trust 
were definite. 

In the brief presented by counsel for the plaintiffs below 
(appellees here) a number of cases were cited as supporting 
the validity of a bequest to an unincorporated association 
of persons for indefinite and undetermined beneficiaries. 
We shall analyze each of these cases to show that in all of 
them the trustee was definite and the purpose of the trust 
was definite. Vidal v. Girard's Executors, 2 How. 127, 11 
L. ed. 205 (1841). This was a devise to the City of Phila¬ 
delphia for the definite purpose of establishing a college for 
the education of indigent orphan boys, and the Supreme 
Court distinguished this bequest from that in the Baptist 
Association case, supra, saying (11 L. ed. 232): 

“There are two circumstances which materially dis¬ 
tinguish that case from the one now before the court. 
The first is, that that case arose under the law of Vir¬ 
ginia, in which State the statute of 43 Elizabeth (ch. 4) 
had been expressly and entirely abolished by the Legis- 

' lature, so that no aid whatsoever could be derived from 
its provisions to sustain the bequest. The second is, 
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that the donees (the trustees) were an unincorporated 
association, which had no legal capacity to take and 
hold the donation in succession for the purposes of the 
trust, and the beneficiaries also were also uncertain and 
indefinite. Both circumstances, therefore, concurred; 
a donation to trustees incapable of taking, and bene¬ 
ficiaries uncertain and indefinite. ” 

Perm v. Carey, 24 How. 465, 16 L. ed. 701, (1860). This 
was a devise to the City of Cincinnati in trust for the estab¬ 
lishment and maintenance of a college. Russell v. Allen . 
107 U. S. 163, 27 L. ed. 397, (1882). This was a devise to 
John S. Horner and his successors in trust to pay over the 
fund to the President of the Board of Trustees of Russell 
Institute. Here, as in the case last above cited, the trustee 
was an ascertained person and the trust was a definite 
one. Hayes v. Pratt, 147 U. S. 557, 37 L. ed. 279, (1892). 
Here the trustees were named individuals and the trust 
was to establish a retreat and home for mechanics. Colbert 
v. Speer, 24 App. D. C. 187, Affd. 200 IT. S. 130, 50 L. ed. 
403, (1906). We have already quoted from this case in 
this brief (p. —). The court upheld charitable bequests 
to (1) Georgetown University, to (2) Catholic orphan 
asylums, and (3) trusts to definite individual trustees to see 
to the application of $10,000. to Georgetown University for 
research in colonial history. The court next held as void 
a bequest of $5,000. to be expended by the trustees in the 
purchase and erection of a chime of bells, an altar or 
memorial window in some Catholic church in the District 
of Columbia to be designated by his mother’s will or to be 
carried out by the trustees as a memorial to his mother. 
The court held this void because no particular church was 
named or described so as to be identified with certainty. 
The court next held as valid a bequest of $3,000. to found a 
scholarship in Georgetown College to be known as the 
Morgan scholarship. The court next held as invalid a be¬ 
quest of $5,000. to form a scholarship to be applied as the 
testator might verbally indicate or as his trustees “with 
the advice of proper persons might decide” to the main¬ 
tenance of a scientific department in the Georgetown Uni¬ 
versity. In holding this trust invalid, the court used the 
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language heretofore quoted by us (p. —). It is clear from 
this decision that definiteness in the trustee and definite¬ 
ness in the purpose of the trust is a requisite to its validity. 

The Columbian Cui versify v. Taylor . 25 App. D. C. 124, 
35 App. D. C. 68, 226 U. S. 126, 57 L. ed. 152, (1912). The 
devise in this case was to Columbian University for the 
founding of an endowment for the education of young men 
desiring to prepare for entrance into the Naval Academy. 
No unincorporated association of persons was trustee in 
this case. Washington Loan and Trust Co. v. Hammond , 
51 App. D. C. 260, 278 Fed. 569, (1922). The trust con¬ 
sidered in this case was a bequest to the Presbyterian Home 
to assist deserving applicants to meet the requirements for 
admission to the Home. Here again trustee was a definite 
corporation, not an unincorporated association of persons. 
Darcey v. O’Brien. 62 App. I). C. 151, 65 F. (2d) 599, (1933). 
The trustee in this case was the executor of the will and 
not an unincorporated association of persons. 

2. The Maryland and Virginia laws. 

We have pointed out that the Maryland Courts apply the 
laW at the death of the testator, rather than the law at the 
death of the life tenant, to a charitable bequest in Maryland. 
A fortiori, the Maryland courts would apply its law exist¬ 
ing at the death of a testator in another jurisdiction to 
charitable bequests to be received and administered in 
Maryland. 

Under the Maryland law, as amended, after the death 
of testator, the charitable bequests are invalid. 

The 1931 Act of Maryland is very similar to the statute 
of North Carolina (1925 Michie’s Code Sec. 4035a) which 
vras in force at the death of the testator in the case of 
Woodcock v. Wachovia Bank & Trust Company , 214 N. C. 
224, 199 S. E. 20 (1938). There the Court stated (p. 24): 

“The things affected by the statute are uncertainty 

1 of beneficiary, and discretionary power of the trustee 
to designate the beneficiary or to carry out the pur¬ 
pose of the trust. * * * It is apparent that the uncer¬ 
tainty and indefiniteness in the bequest extend not only 
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to the beneficiary, that is ‘to such corporations or asso¬ 
ciations’ as the executors may select, not only to the 
discretionary power conferred on the executors to se¬ 
lect the beneficiary, but the indefiniteness and uncer¬ 
tainty extend to the ultimate purpose of the trust, to 
‘promote the cause of preventing cruelty to animals.’ 
By what means is the promotion of the cause to be ef¬ 
fectuated? The executors are required to pay $10,000 
to an unnamed non-existing beneficiary for the indef¬ 
inite purpose of promoting the cause of preventing 
cruelty to animals, with no directions to the corpora¬ 
tions or association to be selected, or means of assur¬ 
ance that the ultimate recipient will use the fund for 
the purpose indicated, with no power of control or 
supervision over its administration. Not only is the 
purpose of the trust indefinite and uncertain, but the 
fund is left to the uncontrolled discretion, not of the 
trustees, but of the trustees’ donee one step further 
than the curative statute purposes to extend.” 

In the case at bar the beneficiaries are one step further 
removed from the corporate trustee than in the Woodcock 
case. The Trust Company is required to pay the income 
from the trust fund, not to beneficiaries selected by it, not 
to committees selected by it, but to the various indefinite 
committees selected annually by the pastors of the respec¬ 
tive churches, for the indefinite purpose of aiding the in¬ 
digent and indigent sick white persons of the respective 
counties, with no directions to the committees to be se¬ 
lected, 

“or means of assurance that the ultimate recipients 
will use the fund for the purpose indicated, and with 
no power of control or supervision over its administra¬ 
tion. Not only is the purpose of this trust indefinite and 
uncertain, but the fund is left to the uncontrolled dis¬ 
cretion, not of the trustees, but of the trustees’ donee”, 

that is, the uncontrolled discretion of the various fluctuat¬ 
ing committees—not just “one step further” but two steps 
further, than the Maryland statute purports to extend. 

We submit, therefore, that in determining the validity 
of this charity the court erred in holding that it is now 
valid under Maryland law. 
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AVe also submit that under the present law of Virginia, 
no unincorporated association can receive and dispense a 
chhrity in that state and that there is no condition existing 
in Virginia nor can any condition be created now by de¬ 
positing funds in Virginia, which will give a Virginia court 
th6 right now to probate the will of the testator or to ap¬ 
point a trustee to carry out his attempted charitable be¬ 
quests. 

The bequests of income to be received and administered 
in Virginia and Maryland by unincorporated associations 
incapable of taking, leaves this trust in the exact situation 
as' where the trustees in a foreign jurisdiction refused to 
receive the funds, and as to this 2 Perry on Trusts , (7th ed. 
1929) sec. 741, p. 1269, citing Neiv v. Bonoker, L. R. 4 Eq. 
654, and Levy v. Levy , 33 N. Y. 97, says: 

“So if the trustees in the foreign country refuse to 
' receive the funds, the trust will be void, and the money 
1 will go to the next of kin; as where a devise was made 
in England to the President and Vice-President of the 
United States and the Governor of Pennsylvania, for 
establishing a college in Pennsylvania, for the purpose, 
among others, of vindicating the rights of the colored 
people to an equality with whites, the trustees named 
refusing to receive the funds and execute the trust, it 
was held to have failed, the court having no power to 
enforce its performance in a foreign jurisdiction.” 

CONCLUSION. 

The court below erred in holding the charitable bequests 
valid and the judgment should be reversed. 


I 

Henry H. Pike, 
Of Counsel. 
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1 Complaint of Trustees for Construction of Will 

and for Instructions. 

1. This is an action for construction of certain of the 
provisions of the last will and testament of John A. Baker, 
deceased, and for advice and instructions with respect 
thereto as hereinafter more fully set forth. Your plaintiffs 
are the trustees named in Clause 6 of said will, and your 
plaintiff National Savings and Trust Company is also the 
sole trustee named in Clause 9 of said will. 

2. The above-named defendant, Elizabeth Baker Kemp 
Beach, is of lawful age and is the person referred to by 

said testator in Clause 1 of his will as “my grand- 

2 daughter and legally adopted daughter, Elizabeth 
Baker Kemp, who is hereinafter designated as my 

daughter,” and is the sole heir at law and next of kin of 
the said John A. Baker, deceased, and is also life beneficiary 
under certain provisions of Clause 6 of said will. The de¬ 
fendants Elizabeth B. K. Beach, born June 30, 1930, Gray¬ 
son Carter Beach, born May 16,1933, and Samuel F. Beach, 
born February 12,193S, are the infant children and the only 
living issue of the defendant Elizabeth Baker Kemp Beach, 
and are the remaindermen under certain of the provisions 
of Clauses 6 and 8 of said will. 

3. On May 6, 1929, said John A. Baker, a resident of the 
District of Columbia, died leaving a last will and testament 
and a codicile thereto, which said will and codicil were ad¬ 
mitted to probate and record in the probate branch of this 
Honorable Court on May 16, 1929, in the cause known on 
thei records of this Court as Administration number 38,898. 
A true copy of said will and codicil is attached hereto, 
marked Exhibit A and made a part hereof. 

Paragraphs 6, 8 and 9 of said will, so far as material, 
provide as follows: 

“Clause 6. I give, devise and bequeath all the rest resi¬ 
due and remainder of my estate, real personal and mixed, 
legal and equitable, wherever situate, as well what I now 
own, as what I may own at the time of my death, and all 
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insurance on my life, to the National Savings and Trust 
Company, of Washington City, in the District of Columbia, 
a corporation doing business in the District of Columbia, 
and to Mary G. Baker, the widow of my son, Brooke M. 
Baker, who shall not be required to give bond as such trus¬ 
tee, and in the event of her death, and in her place, to Eva 
Nelson Gilbert, who likewise shall not be required to give 
bond as such trustee, absolutely and in fee simple, in trust 
nevertheless, for the following uses and purposes, namely: 
to hold, manage, invest and reinvest the same and to collect 
the rents, issues and profits therefrom until the time here¬ 
inafter fixed for the final distribution of this trust estate, 
and, after deducting all proper expenses, commissions, 
taxes, insurances, costs and repairs, to pay over and dis¬ 
burse the net income of this trust estate as follows: 

• **••••#•• 

3 As the annuitants mentioned in this will die, that is 
Eva Nelson Gilbert, John W. Daniel and Sallie W. 
Fretwell, the amount reserved to take care of the annuities 
shall go back to and become part of my residuary estate 
and be handled and distributed in accordance with the pro¬ 
visions herein made therefor, in this my last will and testa¬ 
ment. I direct my trustees under this will to pay three- 
fourths of the residue of the net income of my said trust 
estate quarterly to my said daughter, Elizabeth Baker 
Kemp, for her life and upon her death to her lawful issue 
then living, per stirpes and not per capita, until the final 
distribution of this trust estate as hereinafter provided in 
Clause 8 of this will. 

I direct my trustees under this will to pay the remaining 
one-fourth of the residue of the net income of my said trust 
estate quarterly to the said Mary G. Baker for her life 
as full compensation for her services to me as accountant, 
clerk and agent and as an expression of my love and affec¬ 
tion for her, and upon her death the same shall be distrib¬ 
uted by the National Savings and Trust Company to chari- 
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ties under the provisions of Clause 9 of this my last will 
and testament. 

And I direct that if, for any reason and at any time, prior 
to the final distribution of this trust estate, any part of 
the inet income hereof be not disposed of, or does not pass 
under any of the aforegoing clauses of this my will, making 
distribution of the same, such undisposed of income shall 
be and become part of, and increase the net income of my 
estate effectually disposed of under said clauses of this 
will. 

***••••#•• 

Clause 8. Twenty-one years after the death of my said 
daughter, Elizabeth Baker Kemp, I direct my trustees un¬ 
der this will after pioviding for the annuities heretofore 
mentioned to pay over, transfer and distribute absolutely 
and in fee simple three-fourths of the principal of the trust 
esthte heretofore created and accumulations of interest 
thereon, if any, to and among the lawful issue of my said 
daughter if any then living per stirpes and not per capita. 
In making this distribution I direct that both the realty 
and personalty be divided in kind if possible. If, however, 
twenty-one years after the death of my said daughter, Eliz¬ 
abeth Baker Kemp, there be no lawful issue of my said 
daughter, Elizabeth Baker Kemp, living to whom distribu¬ 
tion of this three-fourths of the principal of this trust estate 
can be made or if the lawful issue of my said daughter, 
Elizabeth Baker Kemp, shall all die before the time fixed 
for distribution of said three-fourths as in the preceding 
paragraph, then upon the death of the said Elizabeth Baker 
Kemp or upon the death of the last survivor of her lawful 
issue within the period of twenty-one years after the death 
of said Elizabeth Baker Kemp as the case may be I direct 
mv trustees under this will to pay Three Hundred Dollars 
($300) per annum to the said Sally W. Fretwell for 
4 i her life in addition to the annuities of Eight Hundred 
and Forty Dollars ($840.00) and Three Hundred 
Dollars ($300.00) heretofore given to her and after provi- 
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sion has been made for this additional annuity I give, devise 
and bequeath all the rest, residue and remainder of this 
three-fourths of my estate to the National Savings and 
Trust Company absolutely and in fee simple in trust never¬ 
theless to hold the same perpetually with the powers and 
for the charitable purposes as provided in Clause 9 of this 
my last will and testament. 

Clause 9. At the death of the said Mary G. Baker I direct 
my trustees under this will to pay over, transfer and deliver 
the remaining one-fourtli of the principal of the trust estate 
heretofore created and accumulations of interest thereon, if 
any, to the said National Savings and Trust Company ab¬ 
solutely and in fee simple, in trust nevertheless, to hold the 
same perpetually with power to invest and re-invest the 
same in such manner as shall appear to the said trustee to 
be wise as a charitable trust, and to pay therefrom as fol¬ 
lows: One-third thereof to a committee of five white per¬ 
sons who have been continuouslv residents of Prince 

* 

Georges County, Maryland, five years, each from a differ¬ 
ent section of said county, to be applied by said committee 
in its discretion for the medical welfare, support and care 
of indigent and indigent sick white persons who are living 
and have lived continuouslv in said countv five vears, said 
committee to be selected and appointed, annually, by the 
pastors for the time being of Trinity Protestant Episcopal 
Church and of St. Mary’s Catholic Church, both in Upper 
Marlboro, in said county, and of the First Baptist Church 
and the Presbyterian Church of Laurel, in said county, or 
a majority of them; and one-third to a committee of five 
white persons who have been continuously residents of 
Montgomery County, Maryland, five years, each from a dif¬ 
ferent section of the county, to be applied by said commit¬ 
tee, in its discretion, for the medical welfare, support and 
care of indigent and indigent sick white persons who are 
living and have lived continuouslv in said countv five vears. 
said committee to be selected and appointed, annually, by 
the pastors for the time being of the Roman Catholic 
Church, of the Baptist Church, of the Protestant Episcopal 
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Church, and of the Presbyterian Church, all of Rockville, 
Maryland, or a majority of them; one third to a committee 
of five white persons who have been continuously residents 
of Fairfax County, Virginia, five years, each from a differ¬ 
ent section of said county, to be applied by said committee 
in its discretion, for the medical welfare, support and care 
of indigent and indigent sick white persons who are living 
and have lived continuously in said countv five vears, said 
committee to be selected and appointed, annually, by the 
Pastors for the time being of Zion Episcopal Church and of 
Dmican Chapel, of Fairfax Court House, in Fairfax County, 
Virginia, and of Jerusalem Baptist Church, and of St. 
Mary’s Catholic Church at or near Swetham, in said 
county, or a majority of them. 

And I direct that if, for any reason, and at any time, one 
or ihore of the said committees by which the said net in¬ 
come of my said charitable trust estate is to be distributed 
as aforesaid, fail to function the share not applied by said 
committee shall go to and increase the share to be applied 
by the other committees provided for in this clause.” 

5 4. Subsequent to the death of the said John A. 

Baker and the probate of his said last will and tes¬ 
tament and codicil thereto, your plaintiff National Savings 
and Trust Company and said Mary G. Baker entered upon 
their duties as trustees in connection with the administra¬ 
tion of the trust estate created in and by Clause 6 of said 
will, and from time to time thereafter and until the death 
of the said Mary G. Baker on July 30, 1937, paid over 
and distributed the net income arising from said trust estate 
in accordance with the terms and provisions of said Clause 

6 thereof, that is to say, three-fourths of the residue of said 
net income to the said Elizabeth Baker Kemp Beach and 
the remaining one-fourth thereof to the said Mary G. 
Baker. 

Upon the death of the said Mary G. Baker on July 30, 
1937, plaintiff Eva Nelson Gilbert, pursuant to the provi¬ 
sions of said will, succeeded the said Mary G. Baker as 
co-Hustee with plaintiff National Savings and Trust Com- 
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pany in the administration of the aforesaid trust estate 
created in and by said Clause 6 of said will and entered 
upon the discharge of her duties as such trustee. 

5. Since the death of the said Mary G. Baker, plaintiffs 
have, from time to time at approximate intervals of three 
months, rendered statements to the defendant Elizabeth 
Baker Kemp Beach, showing the gross income arising from 
said trust estate, the disbursements made in connection with 
the administration thereof, the net income remaining for 
distribution, as w*ell as the distribution of three-fourths 
thereof to said defendant, and one-fourtli thereof to the 
National Savings and Trust Company, trustee under Clause 
9 of said will, and until about the month of April, 1939, 
without protest or objection from anyone, plaintiffs paid 
over and distributed in accordance with the provisions of 
said will the residue of said net income arising from 
6 said trust estate as shown by said statements, that 
is to say, three-fourths thereof to said defendant 
Elizabeth Baker Kemp Beach and one-fourth thereof to the 
National Savings and Trust Company, as sole trustee un¬ 
der the terms and provisions of Clause 9 of said will. The 
one-fourth of the residue of said net income so distributed 
to the National Savings and Trust Company, as such sole 
trustee, -was from time to time and until about the month 
of April, 1939, by it in turn paid over and distributed, share 
and share alike, in accordance with the provisions of said 
Clause 9 of said will, to three committees—one for Prince 
Georges County, Maryland, one for Montgomery County, 
Maryland, and one for Fairfax County, Virginia—the same 
to be respectively applied by each of said committees for the 
charitable purposes set forth in said Clause 9 of said will. 

Each of said committees was and had been selected and 
appointed in the manner directed in and by said Clause 9 
of said will, that is to say, each committee consisted of five 
white persons who were at the time of their selection and 
appointment and theretofore had been continuously resi¬ 
dents of the County for which they were respectively se¬ 
lected and appointed, and each from a different section of 
said County. Plaintiffs are informed and believe that the 
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one-third of one-fourth of said net income so respectively 
paid over to said committees was by each used and applied 
for the charitable purposes set forth in said Clause 9 of 
the will. 

G. In or about the month of April, 1939, a question was 
raised with plaintiffs, trustees as aforesaid, as to the val¬ 
idity and enforcibility of the charitable trust created by 
Clause 9 of said will with respect to one quarter of said 
trust estate and the income therefrom for the benefit of 
indigent and indigent sick white persons who at the time of 
the distribution of said income were respectively living and 
continuously had lived for five years prior thereto in 
7 the aforesaid Counties of Prince Georges and Mont¬ 
gomery in the State of Maryland, and in the County 
of Fairfax, in the State of Virginia—it being claimed in 
this respect that said charitable trust was invalid and un- 
enforcible under the respective laws of said States; that the 
language of the will with respect thereto was indefinite and 
uncertain; that the trust scheme was too cumbersome to be 
enforced; and by reason thereof was also invalid and void 
under the laws of the District of Columbia; that because of 
such invalidity the testator died intestate as to the corpus 
or principal of one-fourth of the trust estate constituting 
the Corpus of the said charitable trust, and by reason thereof 
the same descended to the defendant, Elizabeth Baker 
Kemp Beach, as sole heir at law of the said testator; and 
as to the income therefrom the testator either died intestate 
thereof, or the same is, under Clause 6 of the will, dis¬ 
tributable to said defendant, Elizabeth Baker Kemp Beach, 
for and during her life, and thereafter to her issue, per 
stirpes, until the termination of the trust as provided in 
Clause 8 of said will. 

7. Because of the questions raised, as aforesaid, plain¬ 
tiffs, on advice of counsel, have made no further distribu¬ 
tion to the National Savings and Trust Company, as trus¬ 
tee under Clause 9 of said will, of the one-fourth of the res¬ 
idue of said net income from the trust estate, but are hold¬ 
ing the same until the aforesaid questions raised have been 
presented to and determined by this Honorable Court. 
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8. In this situation your plaintiffs are advised that for 
their own protection and for the protection of the estate of 
which they are trustees they are entitled to have the ques¬ 
tions raised as aforesaid determined by this Honorable 
Court and to have said will construed to the end that it may 
be determined whether said charitable trust is in fact valid 
or invalid and void, and, if invalid, to receive the instruc¬ 
tions of this Honorable Court as to what disposition 
8 your plaintiffs shall make of that portion of the trust 
estate of the said John A. Baker, deceased, given on 
the charitable trust hereinbefore mentioned, as well as the 
undistributed income therefrom now in the hands of plain¬ 
tiffs and the net income hereafter accruing until the final 
termination of the trust. 

Wherefore, the premises considered, your plaintiffs pray: 

1. That this Honorable Court may construe the terms 
and provisions of the last will and testament of the said 
John A. Baker, deceased, so far as the same relate to the 
charitable trust declared and created in and by Clause 9 
thereof and determine whether the same is valid or invalid. 

2. That if it be determined that said charitable trust is 
invalid and void for any reason, then that plaintiffs may be 
advised and instructed as to the disposition to be made by 
them of that portion of the estate of the said John A. Baker 
which constitutes the corpus of the charitable trust created 
in and by Clause 9 of said will, as well as the undistributed 
income therefrom now in the hands of plaintiffs, and as to 
the net income hereafter accruing until the final termina¬ 
tion of the trust. 

3. And for such other and further relief as the nature 
of the case may require. 

MINOR, GATLEY & DRURY, 
By BENJAMIN S. MINOR, 

1341 G St, N. W., 

Washington, D. C., 

Attorneys for Trustees Eva Nelson Gilbert 
a/nd National Savings and Trust Company. 

• ••••• 
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25 1 Answer of Elizabeth Baker Kemp Beach to the Com¬ 

plaint of Trustees for Construction of the Will of 
John A. Baker, Deceased, and for Instructions 

Tile defendant admits all of the allegations of the com¬ 
plaint and joins in the prayers thereof. 

I LESLIE C. GARNETT, 

HENRY H. PIKE, 

331 Tower Building, 
Washington, D. C., 

Attorneys for Elizabeth Baker Kemp Beach. 
Served today 1/9/40 

LESLIE GARNETT 

• **###•••* 

26 Answer and Beport of Francis W. Hill, Jr., Guardian 
Ad Litem for Defendants Elizabeth B. K. Beach, 
Grayson Carter Beach, and Samuel F. Beach, Minors. 

The Answer and report of Francis W. Hill, Jr., guardian 
ad litem for Elizabeth B. K. Beach, Grayson Carter Beach, 
and Samuel F. Beach, minors, respectfully shows to the 
Court as follows: 

That, by order heretofore passed herein, 

(a) Francis W. Hill, Jr., was appointed guardian ad litem 
for the above named minors; 

(b) That, upon receipt of notification of his appointment, 
this guardian ad litem read and considered the com- 

27 plaint filed herein for the construction of the will 
and for instructions and, as guardian ad litem, also 

read and examined the will and examined authorities upon 
the subject matter of the construction of the will. 

1-5. As to Paragraphs No. 1-5, inclusive, of said com¬ 
plaint, this guardian ad litem states that he understands, 
from investigation, that the facts alleged are true; that 
this guardian ad litem is not advised as to any evidence 
which would in any way contradict the allegations in said 
paragraphs of said complaint. 



11 


6. This guardian ad litem states that he understands that 
the facts alleged in Paragraph 6 of said complaint are true. 

This guardian ad litem is of the opinion that the proper 
construction of said will is that the charitable trust created 
under said will is invalid and unenforceable and that, be¬ 
cause of such invalidity, the income from the same is dis¬ 
tributable to the defendant, Elizabeth Baker Kemp Beach, 
for her life, and thereafter to her issue, until the termina¬ 
tion of the trust, as provided for in Clause 8 of said will. 

7-8. In answer to Paragraphs 7 and 8 of said complaint, 
this guardian ad litem states that he understands that the 
facts alleged therein are true. 

In further answer this guardian ad litem joins in the 
prayers of the complaint. 

FRANCIS W. HILL, JR., 
Guardiam ad litem 
1009 Tower Building, 
Washington, D. C. 

Copies mailed to Minor, Gatley & Drurv, Esq., and to Les¬ 
lie C. Garnett, Esq. 

4/9/40. 

F. W. Hill, Jr. 

Opinion of Court, 

100 Hearing on bill to construe the last will and testa¬ 
ment of John A. Baker, deceased, insofar as it makes 
provisions for a charitable trust. 

Testator died on May 6, 1929, leaving as his sole heir at 
law and next of kin his legally adopted daughter, Elizabeth 
Baker Kemp Beach. His last will and testament dated June 
11, 1928, and a codicil dated August 31, 1928, were regu¬ 
larly admitted to probate. By his will, after making spe¬ 
cific bequests and devises, provision is made that the resi¬ 
due shall go to trustees, namely, National Savings and 
Trust Company and Mary G. Baker (widow of testator’s 
son), part of the income from the trust to be used for a 
number of specified purposes and the residue of income to 
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be paid in portions of three-fourths to Mrs. Beach and one- 
fourth to Mrs. Baker. Upon the death of Mrs. Baker, testa¬ 
tor directs that Eva Nelson Gilbert shall be substituted as 
trustee in place of Mrs. Baker, and thereupon, by provis¬ 
ion^ made in clause 9 of his will, the trustees, amongst other 
things, are directed to transfer and deliver “one-fourth of 
the principal of the trust estate heretofore created and the 
accumulations of interest thereon, if any, to the said Na¬ 
tional Savings and Trust Company, absolutely and in fee 
simple, in trust nevertheless, to hold the same perpetually, 
with power to invest and reinvest the same in such manner 
as shall appear to said trustee to be wise as a charitable 
trust.” The testator then provides payments from the trust 
thus created to be made to three Committees, one in Prince 
Georges County, Maryland, another in Montgomery County, 
Maryland, a third in Fairfax County, Virginia. Each 
101 of these Committees is to consist of five white per¬ 
sons residents for five years or more of the county 
mentioned, and is to be selected annually by pastors of cer¬ 
tain named churches in said county. Each Committee is to 
apply what it receives from the trust for the medical wel¬ 
fare, support and care of such indigents and indigent sick 
white persons in the county mentioned as in its discretion 
shall be selected. In the concluding paragraph of this 
clause of testator’s will, it is directed that if any Commit¬ 
tee shall fail to function, the share not applied by said Com¬ 
mittee shall go to and increase the share to be applied by 
the other Committees provided for in said clause. 

The defendants in this cause, Mrs. Beach and her three 
minor children, through their guardian ad litem, contend 
that the provisions in clause 9 of testator’s will, attempting 
to set up a charitable trust, are invalid. Mrs. Beach con¬ 
tends that by reason of their invalidity, decedent died in¬ 
testate as to the part of the estate set aside for the char¬ 
itable trust and that she becomes entitled to it as his sole 
heir at law and next of kin. The guardian ad litem for the 
children calls attention to a provision in clause 6 of the 
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will, by which testator directs that “if, for any reason and 
at any time, prior to the final distribution of this trust 
estate, any part of the net income hereof be not disposed 
of, or does not pass under any of the aforegoing clauses of 
this my will, making distribution of the same, such undis¬ 
posed of income shall be and become part of, and increase 
the net income of my estate effectually disposed of under 
said clauses of this will.” The guardian contends the effect 
of this provision is to require the trustees, in the event the 
charitable trust is held invalid, to hold the estate attempted 
to be given to the charitable trust as part of the estate which 
is placed in trust for the life of Mrs. Beach and for 21 years 
thereafter and then is to be divided among her issue. The 
complaint prays that in the event the Court shall construe 
testator’s will as not effectively establishing a charitable 
trust, the trustee shall be instructed as to what disposition 
shall be made of the estate and properties referred to in 
said clause 9. 

102 Mrs. Mary G. Baker died on July 30, 1937. There¬ 
after Eva Nelson Gilbert succeeded Mrs. Baker as 
co-trustee with the National Savings and Trust Company 
and Committees were set up in the three counties mentioned 
by clause 9 of testator’s will to administer the charitable 
trust. The testimony in this case shows that said Commit¬ 
tees, having had funds made available to them by the Na¬ 
tional Savings and Trust Company, undertook to and did 
carry out the provisions of testator’s will by aiding indi¬ 
gent and indigent sick in the counties mentioned. This con¬ 
tinued until April, 1939, when the question was raised as 

to the validitv of the charitable trust created bv clause 9 
* * 

of testator’s will. Thereupon the further carrying out of 
the charitable trust provisions of clause 9 was stopped, and 
the Bill of Complaint was brought herein for the purposes 
heretofore stated. 

The defendants maintain the charitable trust provisions 
of clause 9 are invalid for a number of reasons, principally 
among them the following: First, that as of the time of 
the death of the testator, charitable trusts such as the one 
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attempted to be created by testator were invalid both in 
the States of Maryland and Virginia, the places where they 
w’erfe to be administered. Second, granting, arguendo , there 
came a time, after the date of death of testator but before 
the trusts were to be put in operation, when both the States 
of Maryland and Virginia passed Statutes under which the 
trusts might validly operate, yet since the will spoke as of 
the time of the death of testator, the Statutes had no effect 
upon the present case. Third, that the said Statutes of 
Maryland and Virginia do not apply to the charitable trust 
attempted to be created by testator, for the reason that the 
provisions are too indefinite, uncertain and cumbersome 
to be administered under supervision of Courts of Chan¬ 
cery. 

The questions raised by defendants as to supervision of 
the trusts by Courts of Chancery are important to be de¬ 
termined in reaching a decision of this case. To answer 
these questions it is necessary to ascertain what trust 
103 or trusts were created by testator. Reference to the 
will shows that the National Savings and Trust Com¬ 
pany in the District of Columbia is appointed to hold a 
specified part of decedent’s estate to be used for the char¬ 
itable trust; the Trust Company is charged with the duty 
of investing and reinvesting the same and of paying the in¬ 
come over to Committees in the counties in Maryland and 
Virginia. The Committees in the two counties in Maryland 
and the one county in Virginia are to separately administer 
the funds thus paid over to them. No accounting by the 
Committees to the National Savings and Trust Company 
is required by the will. While this might be said to indi¬ 
cate separate trusts, yet it is apparent the testator’s plan 
contemplated a concert of action. The general language of 
the will indicates this, as well as the specific provision to 
the effect if one or more of the Committees which were to 
distribute his trust estate should fail to function, the share 
not applied by said Committee should go to and increase 
the share to be applied by the other Committees. I, there- 
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fore, conclude that what testator sought to accomplish was 
the setting up of a trust, to be separately administered in 
the District of Columbia, in Prince Georges and Montgom¬ 
ery Counties in Maryland, and in Fairfax County in Vir¬ 
ginia. In a trust of this character, I see no reason why the 
Chancery Courts of the District of Columbia may not super¬ 
vise the fiduciary -which has an estate in the District of 
Columbia and prescribed duties with respect to such estate; 
nor why, when funds are made available to fiduciaries in 
the counties of Maryland and Virginia, the Courts of those 
respective counties might not exercise supervision over the 
funds and the fiduciaries in those counties. Wherever there 
is a res in relation to a trust, the court may deal with it in 
the enforcement of the trust. Swetland v. Swetland, 105 
N. J. Eq. 608. On the other hand, the situs of the corpus of 
a trust fund being in another State is not fatal to the jur¬ 
isdiction of trustees present in the State whose Court is 
asked to assume control. As stated in Perry on Trusts, 
page 472: 

104 “Equity acts in personam and if it has jurisdic¬ 
tion of the person of the defendant, may order him 
to account for all disposition of the trust property, as the 
principles of equity dictate, even though the trust property 
be situate in a foreign jurisdiction.” 

In the case at bar we have both a res and fiduciaries in 
each of the three jurisdictions where the trust plan is to be 
carried out. The separate duties of the fiduciaries are de¬ 
fined. There is no occasion for conflict between the courts of 
the several jurisdictions. It is true that in Maryland and 
Virginia, since there is possibility of annual substitutions of 
trustees, inconveniences and problems of accounting may 
arise. However I find the provisions of testator’s will as 
to these substitutions seem clear and that no insurmount¬ 
able difficulties appear possible to arise. I, therefore, find 
no substance in the above-mentioned third contention of 
defendants that the provisions of the charitable trust may 
not be administered under supervision of Courts of 
Chancery. 
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The remaining questions are more difficult. Without 
undertaking to review the decisions cited by counsel and 
the references to the various Statutes which have been 
passed in Maryland and Virginia, I have concluded from a 
study of them that not until 1931 in Maryland, and not until 
1934 in Virginia, was provision made whereby a charitable 
trust of the type referred to in testator’s will might become 
effective. It seems this was so primarily for the reason 
that since no rights would become vested in ascertained 
beneficiaries, and provision otherwise had not been made to 
bring about the supervision of the trust, there was no one 
competent to enforce such a trust. I think, however, that 
the Maryland Act of 1931 (Chap. 453; 1935 Supp. Ann. 
Code of Md., Vol. 3, Art. 16, Sec. 268a) and the Virginia 
Act of 1934 (Sec. 6298a Virginia Code, 1936) made provi¬ 
sions whereby a charitable trust such as was set up by tes¬ 
tator might be upheld in those States. I further think the 
cases of Vidal v. Girard’s Executors, 2 How. Ill, Ould v. 
The Washington Hospital for Foundlings, 95 U. S. 450, and 
others referred to in the brief of plaintiff establish that 
at all the times involved in this case, the charitable 
105 trust sought to be established by testator would be 
valid and might be carried out in the District of 
Columbia. Therefore, at the time of the death of testator 
in 1929, the charitable trust created by his will was valid in 
the District of Columbia, his domicile. It w’ould not be 
valid in Maryland or Virginia because it was not operative 
in those States,—no means had been provided to effectively 
bring about supervision by the Courts over that part of the 
trust which was to be administered there. Would these 
circumstances cause the charitable trust in the case at bar 
to be struck down? 

In the briefs of opposing counsel, there is a discussion of 
the question as to whether the law of the domicile of testa¬ 
tor, or whether the law’ of the place wffiere the trust created 
by him is to be administered, shall control in passing upon 
the'validity of the trust. Cases apparently holding conflict¬ 
ing views are cited. A study of these cases has lead me to 
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the conclusion that they may be readily reconciled. The 
principal impression given in all of them is that the Courts 
favor charitable trusts and will uphold them if possible. 
In a recent book on the subject of “Trusts in the Conflict 
of Laws” written by Walter W. Land, of the New York 
Bar, there is a review of a number of these decisions. He 
discusses those in the State of New York separately from 
those in other States. After reviewing many of the cases 
which are referred to and discussed by the briefs of counsel 
in the case at bar, the author, by way of summarizing those 
in New York, states as follows: 

“The rule thus laid down for both charitable and non- 
charitable trust cases that if a trust is valid by the foreign 
law of a testator’s domicil, it will be upheld and adminis¬ 
tered in New York even though it violates the New York 
rule against accumulations or perpetuities has been fol¬ 
lowed in New York down to the present time. In every case 
in which the testator was domiciled in a foreign state and 
the trust was to be administered in New’ York the trust w’as 
upheld by the application of the law of the testator’s domi¬ 
cil, whereas if the law of New* York, the place of adminis¬ 
tration of the trust, had been applied, the trust w’ould have 
been declared invalid. 

“How’ever, wdien the situation is reversed, i.e., wrhen the 
trust would be invalid if tested by the law* of the 
106 testator’s domicil, but would be valid if tested by 
the law of the place of administration, then the 
courts of New’ York have refused to follow’ the rule that the 
law of the testator’s domicil governs the essential validity 
of a testamentary trust of personalty. In such cases they 
have applied instead the law of the place of administration 
in both charitable and non-charitable trust eases, regardless 
of whether New* York w’as the testator’s domicil or the place 
of administration. By i place of administration’ the courts 
usually mean the combination of domicil of the trustee, 
physical location of the securities, constituting the trust 
res, and place in which the business of trust is carried on.” 
(Pages 65, 66) 
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In relation to the jurisdictions other than New York, the 
author, after discussing decisions, states: 

“In summation, it may be stated that, outside of New 
York, the law of the testator’s domicil is ordinarily applied 
to determine the essential validity of a testamentary trust 
of personalty. If the trust is being administered in a state 
other than the domicil of the testator and the trust would 
be struck down by the application of the domiciliary law, 
the law of the place of administration has been applied if 
it will sustain the trust. This exception has been applied 
to both charitable and non-charitable trust cases and the 
same conclusion that was reached as to New York law is 
therefore applicable to states other than New York.” 
(Page 80) 

In all the cases which have come to my attention I have 
foiind none where a trust, valid according to the laws of the 
domicile of the testator and possible of being carried out 
in another jurisdiction when it became effective, was held 
to be invalid because it had not been possible to be carried 
into effect when testator died. On the other hand, there 
are cases which uphold such a trust, among them the fol¬ 
lowing being particularly in point: 

Fellows v. Miner, 119 Mass. 541. 

Dammert v. Osborn, 140 N. Y. 30. 

In the latter case, in upholding a trust of a testator domi¬ 
ciled in Peru, which had been held by the trial court to be 
invalid in the State of New York, where it was to be admin¬ 
istered, the Court of Appeals in New York said as 
follows: 

107 “At every stage of the inquiry pressed upon us 
this appeal, it is important to keep in view a funda¬ 
mental fact • • • that the bequest to the Sevilla Home was 
perfectly valid by the law* of Peru, the domicile of the tes- 
tatbr, which governed his personal property, wherever it 
was at the time of his death. • • • The general principle 
that a disposition of personal property, valid at the domi¬ 
cile of the owner is valid everywhere, is of universal appli¬ 
cation. It had its origin in that international comity which 
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was one of the first fruits of civilization, and in this age, 
when business intercourse and the process of accumulating 
property takes but little notice of boundary lines, the prac- 
cal wisdom and justice of the rule is more apparent than 
ever. It would be contrary to the principles of common 
justice and right upon which the rule is founded, to permit 
a testamentary disposition of personal property, valid by 
the law of the domicile, to be annulled or questioned in 
every other country where jurisdiction was obtained over 
the property disposed of, or the parties claiming it, except 
for the gravest reasons. There are, no doubt, some excep¬ 
tions to the rule founded upon considerations of public pol¬ 
icy and necessity. Foreign contracts or dispositions of 
property which, if carried out, would endanger the public 
morals or the public safety, or undermine the political or 
social fabric, or subvert the administration of justice, or 
had other evil tendencies, are not within the rule, as the 
right and duty of self-preservation is higher and stronger 
in every community than any obligation founded in comity. 

“But the object of this bequest, instead of tending to such 
results, was highly laudable and commendable, and cer¬ 
tainly there is no public policy that forbids its execution.” 

In the case at bar, there was no conflict of public policy 
at anv time between the District of Columbia and the States 
of Maryland and Virginia. There was simply a difference, 
as of the time of the death of testator, between the laws of 
these respective jurisdictions in the matter of power to 
administer trusts of the character provided by testator. 
In the District of Columbia, the trust might be administered 
and the administration supervised by the Courts; in Mary¬ 
land and Virginia, the trust might be administered, but 
there was no provision by which any person might apply to 
the Courts for supervision of the administration. It is true 
this circumstance would be fatal to a certain form of trust, 
namely, one which became effective at once. But it would 
not be fatal to a different form of trust, namely, one 
108 which became effective in the future and at that 
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future time was capable of both being administered 
and the administration supervised by the Court. 

Counsel for defendants point to the language of Chief 
Justice Marshall, in the Trustees of The Philadelphia Bap¬ 
tist Association v. Hart, 4 Wheaton 1, as tending to refute 
this view. In that case the trust was held void because 
trustees were not in being to take over the trust as of the 
time of the death of testator. The language referred to is 
as follows: 

“At the death of the testator, then, there were no per¬ 
sons in existence who were capable of taking this bequest. 
Does the subsequent incorporation of the association give 
it this capacity? 

“The rules of law compel the court to answer this ques¬ 
tion in the negative. The bequest was intended for a 
society which was not at the time, and might never be, 
capable of taking it. According to law, it is gone forever. 
The legacy is void; and the property vests, if not otherwise 
disposed of by the will, in the next of kin. A body cor¬ 
porate afterwards created, had it even fitted the descrip¬ 
tion of the will, cannot devest this interest, and claim it for 
their corporation. ” 

This case undoubtedly is authority for the view that the 
validity of a will is to be determined as of the time of the 
death of testator. But this is not authoritv for the view 
that the validity of a will must be determined by circum¬ 
stances existing at the time of the death of testator. In the 
Philadelphia Baptist Association case, the trust became 
operative immediately on the death of testator in 1795. At 
that time the trustee named in the will, the Baptist Asso¬ 
ciation, was not capable of carrying out the trust; and no 
trustee capable of carrying out the trust was in existence 
until two years later. In the case now under consideration, 
as soon as the trust estate came into operation, there were 
trustees who might be, and who were in fact, forthwith 
selected competent to administer the trust, according to 
the^ laws of the States where the trust was to be carried out. 
It seems to me, therefore, that the case of Inglis v. The 
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Trustees of The Sailor’s Snug Harbor, 3 Peters, 99, may be 
said to apply to the case at bar. In the Inglis case, 
109 testator gave the residue of his estate, real and per¬ 
sonal, to the Chancellor of the State of New York and 
Recorder of the City of New York, in trust to build a hospi¬ 
tal for supporting aged, decrepit and worn-out sailors; after 
giving direction as to the management of the fund by his 
trustees, he added that if his purpose could not legally be ac¬ 
complished as provided by his will, it was his will that An 
Act of the Legislature be sought to organize a corporation to 
carry out his purposes. Five years after testator’s death, 
a law was passed creating a corporation to act as trustee 
to carry out the will. The Supreme Court held that if the 
plan of the testator could not be carried out as at first he 
had contemplated, nevertheless the provisions for the cor¬ 
poration removed all the difficulty. Speaking on the point 
urged against the trust that it would not become effective 
at the death of testator, since the corporation was not in 
existence and the property accordingly would not vest for 
trust purposes, the Court said: 

“And what objection can there be to this as a valid ex¬ 
ecutory devise, which is such a disposition of lands that 
thereby no estate vests at the death of the devisor, but 
only on some future contingency? By an executory devise 
a freehold may be made to commence in future, and needs 
no particular estates to support it. * * * (p. 115) 

“* * * The devise, then, as also in the case now before the 
court, does not purport to be a present devise, but to take 
effect upon some future event. And this distinguishes the 
present case from that of the Baptist Association v. Hart’s 
Executors in another important circumstance. There it 
was a present devise, here it is a future devise, (p. 116) 

<<• • • j n Theullusson v. Woodford (4 Ves., Jun., 325) 
Buller, Justice, sitting with the Lord Chancellor, refers to 
and adopts with approbation the rule laid down by Lord 
Talbot in Hopkins v. Hopkins: that in such cases (on wills) 
the method of the courts is not to set aside the intent be¬ 
cause it cannot take effect so fully as the testator desired, 
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but to let it work as far as it can. Most executory devises, 
he says, are without any freehold to support them; the 
number of contingencies is not material if they are to hap¬ 
pen within the limits allowed by law. That it was never 
held that executory devises are to be governed by the rules 
of law, as to common law conveyances. The only question 
is whether the contingencies are to happen within a reason¬ 
able time or not. The Master of the Rolls in that 
110 case says (p. 329) he knows of only one general rule 
of construction equally for courts of equity and 
courts of law applicable to wills. The intention of the tes¬ 
tator is to be sought for and the will carried into effect, pro¬ 
vided it can be done consistent with the rules of law.” 

To the same effect is Ould v. The Washington Hospital 
for Foundlings, 95 U. S. 450, 5 Otto 303. 

There were two contingencies in the will of the testator 
in the case at bar, one (in the event the life tenant pre¬ 
deceased testator) which would bring about the commenc¬ 
ing of the charitable trust in praesenti; the other (in the 
event the life tenant survived testator) which would bring 
about the commencing of the charitable trust in futuro. 
The latter contingency, anticipated by testator, was what 
in fact occurred. Therefore, it seems clear that what even¬ 
tuated in point of fact upon the death of testator was the 
contingency which created an executory devise or disposi¬ 
tion 1 of property. No particular estate was needed to sup¬ 
port such an executory disposition of property; title was 
vested in trustees holding for the life tenant during the 
time before the executory disposition became effective. 
When it did become effective, the laws of all jurisdictions 
concerned not only approved the disposition as valid, but 
had in effect a means of bringing about supervision of the 
administration of the trust. It seems to me, therefore, that 
under the law established by the decisions of the Courts, 
the charitable trust created by testator must be upheld. 

Aside from the legal authorities, the reasoning in sup¬ 
port of the validity of the trust in the present case seems 
to me to be infallible. The Court of the District of Colum- 
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bia, testator’s domicile, finds a will of its citizen, proper in 
all respects, according to its laws. It is the duty of the 
Court to give effect to the testator’s wishes, if possible. 
Having found the laws of its own jurisdiction approve the 
provisions of this charitable trust, the Court looks to the 
laws of the places where the provisions are to be carried 
out. Perhaps it is true those laws formerly did not pro¬ 
vide the means of administering or supervising trusts of 
this character. But they now do. Moreover, trusts 

111 of this character arc favored in those jurisdictions. 
"What possible reason, then, can be advanced to frus¬ 
trate testator’s avowed wishes? No rule of law is of¬ 
fended, the objects are laudable in all the jurisdictions con¬ 
cerned, there arc present means of bringing about adminis¬ 
tration of the trust in all jurisdictions where they are to be 
carried out, there are courts available to supervise them. 
Under these circumstances, reason and logic compel the 
sustaining of the trust. 

The judgment of this Court, therefore, will uphold as 
valid testator’s will, insofar as it creates a charitable trust. 

BOLITHA J. LAWS, 

Justice 

December 3, 1941 

112 Findings of Fact and Conclusions of Law 

This cause came on for hearing on the pleadings, stipu¬ 
lations and testimony taken in open court, and the Court 
thereupon makes the following findings of fact and con¬ 
clusions of law: 


Findings of Fact 

1. The testator, John A. Baker, died on May 6, 1929, 
domiciled in the District of Columbia, leaving as his sole 
heir at law and next of kin his granddaughter and legally 
adopted daughter, Elizabeth Baker Kemp, now Elizabeth 
Baker Kemp Beach. 
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2. 1 The following children have been born to said Eliza¬ 
beth Baker Kemp Beach and all are living and are infants 
under twentv-one vears of age: Elizabeth B. K. Beach, 
Grayson Carter Beach and Samuel F. Beach. 

3. Testator left a last will and testament dated the 11th 
day of June, 1928, which was admitted to probate and rec¬ 
ord in the probate branch of the District Court of the 
United States of the District of Columbia, a true copy of 
whieli is attached to the complaint herein. 

4. In and by the terms and provisions of Clauses 6 and 
8 of said will said testator devised and bequeathed all the 
rest, residue and remainder of his estate to the National 
Savings and Trust Company and Mary G. Baker, and on 
the death of the latter, to the National Savings and Trust 
Company and Eva Nelson Gilbert, in trust, after making 
certain payments and paying certain annuities as follows: 

“Clause 6. I direct my trustees under this will to pay 
three-fourths of the residue of the net income of my said 
trust estate quarterly to my said daughter, Elizabeth 
113 Baker Kemp, for her life and upon her death to her 
lawful issue then living, per stirpes and not per 
capita, until the final distribution of this trust estate as 
hereinafter provided in Clause 8 of this will. 

In direct my trustees under this will to pay the remain¬ 
ing one-fourth of the residue of the net income of my said 
trust estate quarterly to the said Mark G. Baker for her 
life * * * and upon her death the same shall be distributed 
by the National Savings and Trust Company to charities 
under the provisions of Clause 9 of this my last will and 
testament. 

• *#••••••* 

Clause 8. Twentv-one vears after the death of mv said 
daughter, Elizabeth Baker Kemp, I direct my trustees un¬ 
der this will after providing for the annuities heretofore 
mentioned to pay over, transfer and distribute absolutely 
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and in fee simple three-fourths of the principal of the trust 

estate heretofore created and accumulations of interest 

thereon, if any, to and among the lawful issue of my said 

daughter if any then living per stirpes and not per capita. 

* * * If, however, twenty-one years after the death of my 

said daughter Elizabeth Baker Kemp, there be no lawful 

issue of my said daughter Elizabeth Baker Kemp, living to 

whom distribution of this three-fourths of the principal of 

this trust estate can be made or if the lawful issue of mv 

* 

said daughter, Elizabeth Baker Kemp, shall all die before 
the time fixed for distribution of said three-fourths as in 
the preceding paragraph, then upon the death of the said 
Elizabeth Baker Kemp or upon the death of the last sur¬ 
vivor of her lawful issue within the period of twenty-one 
years after the death of said Elizabeth Baker Kemp as the 
case may be I direct my trustees under this will to pay 
Three Hundred Dollars ($300.00) per annum to the said 
Sallie W. Fretwell for her life in addition to the annuities 
of Eight Hundred and Forty Dollars ($840.00) and Three 
Hundred Dollars ($300.00) heretofore given to her and after 
provision has been made for this additional annuity I give, 
devise and bequeath all the rest, residue and remainder of 
this three-fourths of my estate to the National Savings and 
Trust Company absolutely and in fee simple in trust never¬ 
theless to hold the same perpetually with the powers and 
for the charitable purposes as provided in Clause 9 of this 
my last will and testament.” 

5. The real estate devised to said trustees by Clause 6 of 
said will is located entirely in the District of Columbia. 

6. On July 30,1937, Mary G. Baker died and, pursuant to 
the provisions of Clause 6 of said will, Eva Nelson Gilbert 
succeeded her as co-trustee with the National Savings and 
Trust Company of the trusts created by Clauses 6 and 8 
thereof. 

7. Upon the death of Mary G. Baker the terms and pro¬ 
visions of Clause 9 of said will became operative, said clause 
providing as follows: 
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“Clause 9. At the death of the said Mary G. Baker I di¬ 
rect my trustees under this will to pay over, transfer and 
deliver the remaining one-fourth of the principal of the 
trust estate heretofore created and accumulations of inter¬ 
est thereon, if any, to the said National Savings and 
114 Trust Company absolutely and in fee simple, in trust 
nevertheless, to hold the same perpetually with power 
to invest and re-invest the same in such manner as shall 
appear to the said trustee to be wise as a charitable trust, 
and to pay therefrom as follows: One-third thereof to a 
committee of five white persons who have been continuously 
residents of Prince Georges County, Maryland, five years, 
each from a different section of said county, to be applied 
by said committee in its discretion for the medical welfare, 
suport and care of indigent and indigent sick white persons 
who are living and have lived continuously in said county 
five years, said committee to be selected and appointed, an¬ 
nually by the pastors for the time being of Trinity Protes¬ 
tant Episcopal Church and of St. Mary’s Catholic Church, 
both in Upper Marlboro, in said county, and of the First 
Baptist Church and the Presbyterian Church of Laurel, in 
said county, or a majority of them; and one-third to a com¬ 
mittee of five white persons who have been continuously 
residents of Montgomery County, Maryland, five years each 
from a different section of the county, to be applied by said 
committee, in its discretion, for the medical welfare, sup¬ 
port and care of indigent and indigent sick white persons 
who are living and have lived continuously in said county 
five years, said committee to be selected and appointed, an¬ 
nually, by the pastors for the time being of the Roman Cath¬ 
olic Church, of the Baptist Church, of the Protestant Epis¬ 
copal Church, and of the Presbyterian Church, all of Rock¬ 
ville, Maryland, or a majority of them; one-third to a com¬ 
mittee of five white persons who have been continuously 
residents of Fairfax County, Virginia, five years, each from 
a different section of said county, to be applied by said 
committee in its discretion, for the medical welfare, support 
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and care of indigent and indigent sick white persons who 
are living and have lived continuously in said county five 
years, said committee to be selected and appointed, an¬ 
nually, by the pastors for the time being of Zion Episcopal 
Church and of Duncan Chapel of Fairfax Court House, in 
Fairfax County, Virginia, and of Jerusalem Baptist 
Church, and of St. Mary’s Catholic Church at or near 
Swetham, in said county, or a majority of them. 

And I direct that if, for any reason, and at any time, one 
or more of the said committees by which the said net income 
of my said charitable trust estate is to be distributed as 
aforesaid, fail to function the share not applied by said 
committee shall go to and increase the share to be applied 
by the other committees provided for in this clause.” 

8. Between July 30, 1937, the date of the death of Man’ 
G. Baker, and February 21, 1939, the National Savings and 
Trust Company, as trustee under Clause 9, received from 
the trustees under Clause 6 income which in accordance 
with the terms and provisions of said Clause 9, it paid over 
in quarterly instalments to committees in Prince Georges 
County and Montgomery County, Maryland, and in Fairfax 
County, Virginia, selected by the pastors referred to in said 
Clause 9, which said income was applied by said commit¬ 
tees for the medical welfare, support and care of indigent 
and indigent sick white persons under and in accord- 
115 ance with the terms and provisions of said Clause 9. 

9. Shortly after February 21, 1939, it was repre¬ 
sented to the National Savings and Trust Company that 
the charitable trust created by Clause 9 of said will was 
invalid and, acting pursuant to advice of counsel, no fur¬ 
ther income was made available to the committees after 
that time by the National Savings and Trust Company. 

10. The trust created by Clause 9 of the will is a chari¬ 
table trust, and has been shown by the evidence to be and 
is practicable and capable of execution, and the charitable 
purposes of the testator expressed therein have been real¬ 
ized. 
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11. The trust created by Clause 9 of the will is a valid 
charitable trust. 

Conclusions of Law 

1. The trust created by Clause 9 of the last will and testa¬ 
ment of John A. Baker, deceased, dated the 11th day of 
June, 1928, and admitted to probate and record on the 16th 
day of May, 1929, is a valid charitable trust. 

2. A decree should be entered herein instructing the trus¬ 
tee tiiat said trust is valid. 

Dated this 5th day of January, 1942. 

BOLITHA J. LAWS. 

Justice 

• *#•*••••* 

116 Order 

This cause coming on to be heard upon the pleadings, 
stipulations and testimony taken in open Court, and the 
Court having heretofore made and entered its findings of 
fact 1 and conclusions of law based thereon, it is this 5th day 
of January, 1942, 

ADJUDGED, ORDERED and DECREED, that the trust 
created in and by Clause 9 of the last will and testament of 
John A. Baker, deceased, dated the 11th day of June, 1928, 
and admitted to probate and record on the 16th day of May, 
1929, is a valid charitable trust. 

By the Court: 

BOLITHA J. LAW’S. 

Justice 

No Objection as to Form: 

LESLIE C. GARNETT 
Attorney for defendant. 

FRANCIS W 7 . HILL, JR. 

Guardian ad Litem. 
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117 Order Permitting Guardian Ad Litem to Appeal and 
Authorizing and Directing Trustees to Defray the 
Costs of Appeal 

Upon consideration of the petition of Francis W. Hill, 
Jr., Guardian ad Litem for the infant defendants, Eliza¬ 
beth B. K. Beach, Grayson Carter Beach and Samuel F. 
Beach, minors, heretofore filed herein and it appearing that 
it is the opinion of the said Guardian ad Litem that he 
should prosecute an appeal herein and it further appearing 
that the adult defendant likewise intends to appeal and that 
in connection with said appeal it is necessary for said adult 
defendant to print a brief and portions of the record, it is, 
by the Court, this 9th day of January, 1942, 

ORDERED that the said Francis W. Hill, Jr., Guardian 
ad Litem, is permitted to note an appeal from the order 
entered herein on the 5th day of January, 1942, and to join 
in the prosecution of said appeal, and 
IT IS FURTHER ORDERED that the Trustees, Eva 
Nelson Gilbert and National Savings and Trust Company, 
are authorized and directed to advance the court costs of 
this Court and of the Court of Appeals incident to the ap¬ 
peal of the Guardian ad Litem and also to advance the costs 
of printing the brief of said Guardian ad Litem and for the 
printing of so much of the record as he may deem desirable. 

The Guardian ad Litem shall not be required to give a 
cost bond on appeal. 

BOLITHA J. LAWS. 

Justice 
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120 Statement of Points 

1. The charitable trusts attempted to be created in Clause 
9 of the Last Will and Testament of John A. Baker, de¬ 
ceased, dated the lltli day of June, 1928, are invalid. 

2. The said charitable trusts attempted to be created by 
Clause 9 of the said will are invalid under the laws of the 
District of Columbia. 

3. The said charitable trusts attempted to be created by 
Clause 9 of the said will are invalid under the laws of Mary¬ 
land. 

4. The said charitable trusts attempted to be created by 
Clause 9 of the said will are invalid under the laws of Vir¬ 
ginia. 

5. The law existing at the death of the testator deter¬ 
mines the validity of said charitable trusts which stand or 
fall as the law was at the death of the testator, and cannot 
be validated by subsequent legislation. 

16 . While the law of the testator’s domicil governs as to 
the formal requisites as to the validity of the will, the ca¬ 
pacity of the testator and the construction of the instru¬ 
ment, the validity of the charitable bequests depends upon 
the law of the domicil of the beneficiaries. 

7. The purpose of the charity and the identity of the per¬ 
sons to be benefited are indefinite and uncertain, and the 
trustees to be selected by the clergy of three jurisdictions 

to administer the trusts are a fluctuating bodv un- 

121 known to the law, irresponsible to the courts and 
incapable of receiving a gift even for the pur¬ 
pose which the law may denominate charitable, and such 
trusts are invalid under any applicable law. 

8. The charitable trusts having failed, there was intes¬ 
tacy as to the principal and income of one-fourth of the 
estate, and this estate descends to the appellant, Elizabeth 
Baker Kemp Beach, as the sole heir and next of kin of the 
testator; or 


9. The charitable trusts having failed, the income from 
the said one-fourth of the estate should be paid to the ap¬ 
pellant, Elizabeth Baker Kemp Beach, for her life, with 
remainder in fee to the infant defendants upon her death. 

LESLIE C. GARNETT, 
Attorney for Appellant, Eliza¬ 
beth Baker Kemp Beach, SSI 
Tower Building, Washington, 

D. C. 

FRANCIS W. HILL, JR., 
Guardian ad Litem for Eliza¬ 
beth Baker Kemp Beach, Gray¬ 
son Carter Beach, and Samuel 
F. Beach, minors, Woodward 
Building, Washington, D. C. 

Copy mailed, postage prepaid, this 21st day of January, 
1942, to Messrs. Minor, Gatlev and Drury, Colorado Bldg., 
Washington, D. C. 

FRANCIS W. HILL, JR. 
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EXHIBIT B-2. 

41 Fairfax, Virginia 

January 13, 1938. 

Mr. Bruce Baird 

National Savings and Trust Company 
Fifteenth St. and New York Ave., N. W. 

Washington, D. C. 

Dear Sir: 

At a meeting held this morning the Pastors of the three 
Churches, namely: Duncan Chapel, Jerusalem Baptist, 
St. Mary’s Roman Catholic and Zion Episcopal Church, in 
compliance with your request for the appointment of a 
Committee to dispose of funds under the Will of John A. 
Baker, said Pastors have appointed the following persons 
to serve as a Committee for the ensuing year: 

Reverend Herbert A. Donovan, Fairfax, Virginia 

Dr. Fred M. Brooks, Fairfax, Virginia 

Dr. E. C. Shull, Herndon,Virginia 

Mr. John Ferguson, Clifton, Virginia 

Mr. Earle D. Sanders, McLean, Virginia 

The group of Pastors have authorized me to act as Chair¬ 
man of the Committee and I am writing to you as such so 
you may further inform us of our further duties. 

Very truly yours, 

REVEREND HERBERT A. DONOVAN 


HAD :RR 
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EXHIBIT B-3. 

42 202 Stanley Place, Laurel, Md. 

Feb. 10th, 1938. 

Mr. Bruce Baird 
Vice-Pres. & Trust Officer, 

National Savings & Trust Co., 

Washington, D. C. 

Dear Sir: I am writing you in behalf of, and as one of the 
four clergymen chosen to select a Committee of five Prince 
George County citizens who are to distribute the proceeds 
of certain funds provided in the Will of John A. Baker, for 
indigent sick resident in this County. 

Acting three-fourths strong, and after careful considera¬ 
tion, we would submit to you the following five names and 
addresses: 

Mr. DeWilton H. Donaldson, Laurel, Md. 

Mr. Mayo Attick, Berwyn, Md. 

Mr. Geo. Henry Morris, Upper Marlboro, Md. 

Dr. L. H. Binkley, University Park, Md. 

Mr. Chester Phair, Laurel, Md. 

43 Two from Laurel, because it is the largest town in 
this county, and we do not know a better man for this 

in the other towns. 

You may write Mr. DeWilton H. Donaldson, and ask him 
to act as chairman, and get the Committee in shape for ac¬ 
tion, and what the Committee is expected to do. 

We will give him the names of those chosen on this Com¬ 
mittee. 

Very Sincerely yours, 

ADOLPH E. BAKER 
Presbyterian Pastor , Laurel , Md. 
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EXHIBIT H-l. 

70 The Rectory 

Fairfax Court House 
Virginia 

i September 16th, 1938. 

Mr. Henry W. Branson, 

National Savings and Trust Co., 

'Washington, D. C. 

Dear Mr. Branson: 

The Committee of Pastors of the several Churches in 
Fairfax have appointed as a committee to handle the Baker 
Trust Fund for the Relief of indigent and indigent sick in 
Fairfax County, the following persons: 

Rev. Herbert A. Donovan, Chairman, Fairfax, 

Dr. E. C. Shull, Herndon, 

Mr. John Ferguson, Clifton, 

Dr. Fred. M. Brooks, Fairfax, 

Mr. Earle D. Sanders, McLean. 

These persons served as a committee during the past 
year. 

Very truly yours, 

H. A. DONOVAN 

HAD/pp 
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EXHIBIT H-2. 

71 Rev. John G. Lambrides, Th. B. 

Minister, Pictorial Evangelism, Artist 

September 19, 1938 
Laurel, Maryland 

Mr. Henry W. Bransom 
National Savings & Trust Co., 

15th Street & New York Ave. 

Washington, D. C. 

Dear Sir, 

We have finally completed the list of five persons, resi¬ 
dents of Prince George County to serve on the Baker Hos¬ 
pitalization Fund Committee. 

The Committee: 

Mr. DeWilton Donaldson, Laurel, Md. 

Mr. John Lewis Kelly, Upper Marlboro, Md. 

Mr. William A. Schafer, Bowie, Md. 

Mr. John H. Fetty, Laurel, Md. 

Mr. George Henry Morris, Md. 

Three new names are included in the list. The first and 
the last named being reappointments. Mr. Morris and Mr. 
Kelly were named by the clergy of Upper Marlboro. Rev. 
Baker and the writer named the other members, 

Sincerely yours, 

JOHN G. LAMBRIDES 
Pastor of The First Baptist Church, Laurel. 
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STATUTE APPENDIX. 

Act of 1888, ch. 249 

The Code of Maryland (1888) Art. 93, sec. 315. 

“No devise or bequest of real or personal property 
for any charitable uses shall be deemed or held to be 
void by reason of any uncertainty with respect to the 
donees thereof, provided the will or codicil making the 
same shall also contain directions for the formation of 
a corporation to take the same, and within the period 
of twelve calendar months from the grant of probate 
of such will or codicil a corporation shall be formed, in 
correspondence with such directions, capable and will¬ 
ing to receive and administer such devise or bequest.” 


Act of 1924, ch. 335 (amending Act of 1888) 

The Code of Maryland (1924) Art. 93 sec. 337. 

“No devise or bequest of real or personal property 
for any charitable uses shall be deemed or held to be 
void by reason of any uncertainty with respect to the 
donees thereof, provided the will or codicil making the 
same shall also contain directions for the formation of 
a corporation to take the same, and within the period 
of twelve calendar months from the grant of probate 
of such will or codicil, if the devise or bequest is imme¬ 
diate and not subject to a life estate or at any time 
between the date of probate of the will or codicil and 
the end of the twelve months next following the ex¬ 
piration of the life estate or life estates, if the devise 
or bequest is to take effect in possession after the ex¬ 
piration of a life estate or life estates, a corporation 
shall be formed in correspondence with such directions, 
capable and willing to receive and administer such de¬ 
vise or bequest.” 


The Act of 1931, Ch. 453, the Code of Maryland (1935 
Supp.), Vol. 3, Art. 16, Sec. 268, provides as follows: 

“Courts of Equity within this State shall have full 
jurisdiction to enforce trusts for charitable purposes, 
upon suit of the State by the Attorney General or upon 
the suit of any person or persons having an interest 
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ill the enforcement thereof; and as to all trusts here¬ 
after created for charitable purposes, whether by gift, 
deed or will, or other form of settlement, and whether 
the subject thereof be real or personal property, it 
shall be no objection to the validity or enforceability of 
such trusts or of such gift, deed, bequest, devise, etc., 
that the beneficiaries of such trust, constitute an in¬ 
definite class or that such trusts or the limitations un¬ 
der such settlement are limited to extend for a per¬ 
petual or indefinite period. ‘Charitable purposes’ un- 
1 der this section shall include all such purposes as are 
within either the spirit or letter of the Statute of 43 
Eliz. Oh. 4, (1601), commonly known as the Statute 
of charitable uses.” 

Virginia Code (1036). 

Section 5S7. Validity of gifts, devises, etc., for purposes 
of education. —Every gift, grant, devise, or bequest which, 
since the second day of April, in the year one thousand 
eight hundred and thirty-nine, has been, or at any time here¬ 
after shall be, made for literary purposes, or for the edu¬ 
cation of white persons within this State, and every gift, 
grant, devise, or bequest which, since the tenth of April, 
in the vear one thousand eight hundred and sixtv-five has 
been, or at anv time hereafter shall be, made for literarv 
purposes, or for the education of colored persons within 
this State, and every gift, grant, devise or bequest here¬ 
after made for charitable purposes, whether made in any 
case to a body corporate or unincorporated, or to a natural 
person, shall be as valid as if made to or for the benefit of 
a certain natural person, except such devises or bequests, 
if any, as have failed or become void by virtue of the seventh 
section of the act of the General Assembly passed on the 
said second of April, eighteen hundred and thirty-nine, 
entitled “an act concerning devises made to schools, acad¬ 
emies, and colleges.” Nothing in this section shall be so 
construed as to give validity to any devise or bequest to or 
for the use of any unincorporated theological seminary. 

(Code 1SS7, sec. 1420; 1914 p. 414.) 

Section 589. Probate of such will .—The attorney for the 
Commonwealth for any county or city, in which such will 
could be offered for probate, shall, in the name of the Com¬ 
monwealth, institute all necessary proceedings to have such 
will admitted to record. (Code 1887, sec. 1422.) 
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Section 590—Virginia Code (1936): 

Appointment of trustees to hold such gifts, etc; suits by 
and against them; settlement of their accounts and enforce¬ 
ment of the execution of the trust .—When any such gift, 
grant or will is recorded, and no trustee has been appointed, 
or the trustee dies or refuses to act, the circuit court of the 
county, or the circuit or corporation court of the city in 
which the trust subject, or any part thereof is, in the case 
of a gift or grant, or in which the will is recorded, may, on 
the motion of the attorney for the Commonwealth in such 
court (whose duty it shall be to make such motion), appoint 
one or more trustees to carry the same into execution. The 
trustees, whether appointed by, under, or by authority of 
sucli instrument, or under a charter of incorporation 
granted for the purpose of carrying out its provisions, or 
under this section, may sue and be sued in the same manner 
as if they were trustees for the benefit of a certain natural 
person, or as such charter of incorporation may provide; 
and said trustees shall annually render and state before the 

commissioner of accounts for the countv or citv wherein 

* • 

the trust subject, or the greater part thereof, is situated, 
an account showing the investment of the trust funds, the 
receipts from such investment, or from other sources, and 
the disbursements of the same, in like manner as is required 
of every personal representative, guardian, curator, or com¬ 
mittee, under chapter two hundred and twenty-one of this 
Code. In enforcing the execution of any such trust a suit 
may be maintained against the trustees in the name of the 
Commonwealth where there is no other party capable of 
prosecuting such suit. The term “trustees” as herein used 
shall be construed to mean the persons, or governing body, 
charged with the execution of the trust, whether designated 
as “trustees,” “directors,” or otherwise. A motion under 

this section mav be made before anv court in the clerk’s 
• *• 

office of which such gift, grant or will is recorded. (Code 
1887, Sec. 1423,1906, p. 16.) 

Section 5247: (Virginia Code 1936) 

Jurisdiction of probate of wills .—The circuit and cor¬ 
poration courts of the commonwealth, and the clerks of 
said courts, and the duly qualified deputies of such clerks, 
and the clerks of all other courts having jurisdiction of the 
probate of wills shall have jurisdiction of the probate of 
wills according to the following rules: In the county or 
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corporation wherein the decedent has a mansion house or 
known place of residence; if lie has no such house or known 
place of residence, then in a county or corporation wherein 
any real estate lies that is devised or owned by the de¬ 
cedent ; and if there be no such real estate, then in a county 
or corporation wherein he dies or a county or corporation 
wherein he has estate: provided, however, that in the city 
of Richmond the chancery court and the hustings court, 
part two, of said city, shall have such jurisdiction which 
shall be exercised in the manner heretofore provided by law. 
(Code 1887, sec. 2533; 1887-8, p. 16; 1893-4, p. 898; 1902-3-4, 
p. 673; 1904, p. 206; 1930, p. 34; 1932, p. 51.) 

Virginia Code 1936. 

Section 5251. Probate of copy of will proved without the 
State; to what extent admitted to probate .—Where a will 
relative to an estate within this State has been proved 
without the same, an authenticated copy thereof, and the 
certificate of probate thereof may be offered for probate in 
this State. When such copy is so offered, the court or the 
elet’k thereof to which it is offered shall presume, in the 
absence of evidence to the contrary, that the will was dulv 
executed and admitted to probate as a will of personalty in 
the State or country of the testator’s domicile, and shall 
admit such copy to probate as a will of personalty in this 
State. And if it appear from such copy that the w T ill was 
proved in the foreign court of probate to have been so 
executed as to be a valid will of lands in this State by the 
law thereof, such copy may be admitted to probate as a 
will of real estate. The probate of any such copy of a will 
before any such clerk shall have the same legal operation 
and effect as if such copy had been admitted to probate by 
said court. (Code 1887, sec. 2536; 1906 p. 62.) 

Virginia Code Sec. 6298a (1936). 

Surviving and substitute trustees in case of discretionary 
trusts .—Where any trust heretofore or hereafter created 
by any will, deed or other instrument is discretionary, or 
one of personal confidence, and there is more than one 
trustee named in such will, deed or other instrument, and 
some but not all of such trustees die, resign or become in¬ 
capable of acting, the trustee or trustees remaining shall 
thereafter exercise the powers given in such will, deed or 
other instrument, unless it is expressly provided in such 
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will, deed or other instrument that the discretionary powers 
cannot be exercised by any number less than all of the 
original trustee named in such will, deed or other instru¬ 
ment. 

Where any trust heretofore or hereafter created by any 
will, deed or other instrument is discretionary or one of 
personal confidence and all of the trustees named in such 
will, deed or other instrument die, resign or become in¬ 
capable of acting, or where there is only one trustee named 
and such sole trustee dies, resigns or becomes incapable of 
acting, then in such event a substituted trustee or sub¬ 
stituted trustees may be appointed by the court in which 
such former or original trustee or trustees were appointed 
or qualified, or in the clerk’s office of which such will, deed 
or other instrument is of record, and in the same manner 
as provided for the appointment of substituted trustees in 
other cases, and such substituted trustee or trustees shall 
exercise the powers of discretion and personal confidence 
vested in the original trustee or trustees, to such extent, 
and under such conditions as to judicial supervision, as may 
be directed by the appointing court; provided that where 
the power or right of exercising the discretion conferred by 
such will, deed or other instrument is by express language 
limited or restricted to the trustee or trustees named 
therein, or the rights of remaindermen thereunder have al¬ 
ready become vested, such discretion shall not thereafter 
be controlled by the court nor exercised by any substituted 
trustee except to such extent as may be necessary to pre¬ 
vent a failure of the purposes of the trust. (1934, p. 837; 
1936, p. 548). 
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for the District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER STATEMENT OF THE CASE. 

The question presented to the Court is whether or not 
the terms of Clause 9 of the last will and testament of John 
A. Baker created a valid charitable trust. It is the position 
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of the appellees, the trustees under Mr. Baker’s will, that 
it did; the appellants contend that it did not. Clause 9 
itself is set forth at page 5 of the Appendix to Appellants’ 
brief. 

To Appellants’ statement of the case it is desired to add 
only the following: The appellees’ bill of complaint al¬ 
leged (Appellants’ Appendix, p. 7), with respect to the 
committees provided for in the will, that 

“Each of said committees was and had been selected 
and appointed in the manner directed in and by said 
Clause 9 of said will, that is to say, each committee 
consisted of five white persons who were at the time 
i of their selection and appointment and theretofore had 
been continuously residents of the County for which 
i they were respectively selected and appointed, and 
i each from a different section of said County.” 

The answer of Mrs. Beach (Appellants’ Appendix, p. 10) 
admitted “all of the allegations of the complaint”, and the 
answer of the infant appellants’ (Appellants’ App., p. 10) 
contains a similar admission, both of which necessarily in¬ 
clude an acknowledgement of the correctness of the aver¬ 
ments of the above-quoted paragraph. 

The trial justice found that Mr. Baker, the testator, was 
domiciled in the District of Columbia at the time of his 
death (Appellants’ App., p. 23), that all the real estate 
devised to the trustees, appellees herein, is located entirely 
in the District of Columbia, {id., p. 25), and, from the evi¬ 
dence adduced at the trial, made the following findings as 
to the operation of the trust: 

“S. Between July 30, 1937, the date of the death of 
Mary G. Baker, and February 21, 1939, the National 
Savings and Trust Company, as trustee under Clause 
1 9, received from the trustees under Clause 6 income 
which in accordance with the terms and provisions 
of said Clause 9, it paid over in quarterly instalments 
to committees in Prince Georges County and Mont¬ 
gomery County, Maryland, and in Fairfax County, Vir- 
i ginia, selected by the pastors referred to in said Clause 
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9, which said income was applied by said committees 
for the medical welfare, support and care of indigent 
and indigent sick white persons under and in accor¬ 
dance with the terms and provisions of said Clause 9. 
*##*##»** 

10. The trust created by Clause 9 of the will is a 
charitable trust, and lias been shown by the evidence 
to be and is practicable and capable of execution, and 
the charitable purposes of the testator expressed there¬ 
in have been realized.” Appellants’ App., p. 27. 

The conclusions of law, entered on the same day as the 
findings of fact, state that the trust created by Clause 9 
is “a valid charitable trust” (Appellants’ App., p. 28), and, 
accordingly, the order entered on January 5, 1942, instructs 
the appellee trustees that the clause in question created “a 
valid charitable trust,” (Appellants’ App., p. 28). 

Therefore, the appellees’ bill of complaint alleged, the 
apellants admitted and the trial justice, upon the evidence, 
found that over a period of eighteen months the charitable 
trust had been operated perfectly and in such manner as to 
fulfill the intentions of the testator, so that the sole ques¬ 
tion confronting this Court is “whether a trust, which 
experience has shown to be entirely practicable, must never¬ 
theless be declared invalid?” 

SUMMARY OF ARGUMENT. 

Factually, then, the case is simply this. 

Mr. Baker died in 1929. At that time, and at all times 
since, the charitable trust lie created by Clause 9 of his 
will was valid under the law of the District of Columbia. 
In 1929 this charitable trust also would have been held valid 
by a Virginia court had he been domiciled in that state, 
but the same trust would probably have been held invalid 
by a Maryland court had it been contained in the will of a 
person domiciled in Maryland who died there before 1931. 

However, the charitable trust did not come into operation 
until 1937 and by that time, in 1931 in fact, Maryland law, 
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by statute, liad been brought into conformity with the law 
in the District of Columbia. 

In 1937, therefore, when the trust commenced to operate, 
the laws of all three jurisdictions, the District, Virginia 
and Maryland, recognized that a charitable trust such as 
that created by Clause 9 of Mr. Baker’s will was valid. 

In this state of the law, by what law shall the validity 
of the charitable trust be tested? 

Section I of the Brief is devoted to proving that the 
trust has been at all times valid under the law of the Dis¬ 
trict. This proof consists of a consideration of the cases 
decided by this Court and by the Supreme Court of the 
United States; an analysis of the scheme prescribed by the 
will for the operation of the trust and proof that it is valid 
and workable; and a consideration of the question, whether, 
in order for this Court to hold the trust valid, it must find 
that the courts in Virginia and Maryland have power to 
supervise and enforce the trust activities which occur in 
those states? This question is answered by showing that, 
while the existence of such powers is not necessary to the 
validity of the trust, the courts of those states have them 
in fact. 

Section II of the Brief deals with the status of charitable 
trusts in Virginia and Maryland from before 1929, when 
MrJ Baker died, until today, and shows that, since 1914 in 
Virginia and since 1931 in Maryland, the law in those 
states with respect to charitable trusts has been the same 
as it has been in the District of Columbia since 1S41. 

At this point in the Brief the Court has before it the sys¬ 
tems of law from which a choice of law is to be made. 

Section III is divided into two parts. The first, Subdi¬ 
vision A, asserts that the validity of the trust should be 
determined by the substantive law of the District of Colum¬ 
bia, that is, that under the conflict of laws of the District, 
the law of the District with respect to charitable trusts 
should be applied. Essentially, the argument under this 


subdivision is that, since the only acts performed in Vir¬ 
ginia and Maryland are the annual selection bv certain 
pastors of five men and the distribution by those men of 
monev made available to them bv the trustees in the Dis- 

* V 

trict, there is no occasion for applying the law of those 
states with respect to charitable trusts. If Maryland and 
Virginia law is to be applied, the only proper question to 
ask is, whether under the laws of those states one man may 
select another man who is to distribute for the benefit of 
the poor money which is made available from the District 
of Columbia? 

Subdivision B affirms that if this Court determines to 
apply the law of Maryland and Virginia, it should look to 
those laws only as they were and have been since 1937 when 
the charitable trust commenced to operate. To this Court, 
the laws of those states are facts, not law, and being facts 
they should be applied as they exist when they weave them¬ 
selves into the legal fabric of the case. In 1937, when the 
charitable trust commenced to operate, the laws of the three 
jurisdictions were as one. 

ARGUMENT. 

I. 

UNDER THE LAW OF THE DISTRICT OF COLUMBIA, 
WHICH IS THE CONTROLLING LAW, CLAUSE 9 
OF THE WILL CREATED A VALID CHARITABLE 
TRUST. 

A. 

The Law in the District of Columbia. 

It is established by a long line of cases in this Court and 
in the Supreme Court of the United States that a person 
domiciled in the District of Columbia may, by his will, es¬ 
tablish a trust for charitable purposes. Inglis v. The Trus¬ 
tees of the Sailor's Snug Harbor, 3 Pet. 99, 7 L. Ed. 617 
(1830); Vidal v. Girard's Executors, 2 How. 127, 11 L. Ed. 
205 (1841); McDonogh's Executors v. Murdoch, 15 How. 
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3G7, ; 14 L. Ed. 732 (1S53); Perrin v. Carey, 24 How. 465, 16 
L. Ed. 701 (1S60): Ould v. Washington Hospital for Foun¬ 
dlings, 1 MaeArthur, 541, affirmed 95 U. S. 303, 24 L. Ed. 
450 (1S77): Russell v. Allen, 107 U. S. 163, 27 L. Ed. 397, 2 
S. Ct. 327 (1S82); Jones v. Habersham, 107 U. S. 174, 27 L. 
Ed. 401, 2 S. Ct. 336 (1SS2); Hayes v. Pratt, 147 U. S. 557, 
37 L. Ed. 279,13 S. Ct. 503 (1892); Colbert v. Speer, 24 App. 
D. C. 187, affirmed sub. nom. Speer v. Colbert, 200 U. S. 130, 
50 L. Ed. 403, 26 S. Ct. 201 (1905); Columbian University 
v. Taylor, 25 App. D. C. 124, s. c. 35 App. D. C. 68, affirmed 
sub.'nom. Taylor v. Columbia)i University, 226 U. S. 126, 57 
L. Ed. 152, 33 S. Ct. 73 (1912); Washington Loan <0 Trust 
Company v. Hammond, 51 App. D. C. 260, 278 Fed. 569 
(1922); Darcey v. O'Brien, 62 App. D. C. 151, 65 Fed. (2d) 
599, cert. den. 290 U. S. 658, 78 L. Ed. 570, 54 S. Ct. 73 
(1933): and Sedgwick v. National Savings and Trust Com¬ 
pany ct al., _App. D. C.(Xo. 8223, decided by this 

Court July 13,1942). 


B. 

These Cases Decided by this Court and by the Supreme 
Court of the United States Establish that a Trust for 
the Purposes Declared by Clause 9 is Valid. 

1. A trust for the relief of the poor of a certain county 
constitutes a valid charitable trust: Ould v. Washington 
Hospital for Foundlings, supra; Washington Loan <fc Trust 
Co. v. Hammond, supra; Darcey v. O'Brien, supra; and 
Jackson v. Phillips, 14 Allen (Mass.) 539 (1867); Kestate- 
ment of Trusts, Sec. 369, Comments (d) and (g). 

2. It is no ground of objection that the beneficiaries are 
residents of another state: Opinion of Mr. Justice Story in 
Philadelphia Baptist Association v. Hart’s Executors, 4 
WH. 1, 4 L. Ed. 499 (1819), published as appendix in 3 
Peters, 481, at p. 500 (Book 7, Lawyers’ Co-op. Pub. Co. 
Ed.); Bogert, Trusts and Trustees (1935), Vol. 2, sec. 363, 
p. 1108, and cases cited in footnote 58. 


3. A charitable trust may be perpetual in duration: Dis¬ 
trict of Columbia Code, 1940, Sec. 45-102; Russell v. Allen, 
supra; \Y ashington Loan tO Trust Company v. Hammond, 
supra. 

C. 

The Scheme Prescribed in the Will for the Operation of the 
Charitable Trust is Valid and Practicable. 

1 . 

The scheme is valid. 

No question is raised as to the capacity of the National 
Savings and Trust Company and Eva Nelson Gilbert to 
act as trustees but some point is made by appellants that 
the committees provided for by the will arc incapable of 
performing the functions vested in them. 

It is said that the five persons selected by the pastors to 
distribute the income constitute an unincorporated or volun- 
tarv association. This is incorrect, as mav be seen by an 
examination of the Supreme Court’s definition of an “asso¬ 
ciation” in IIedit v. Malley, 265 U. S. 144,157, GS L. Ed. 949, 
44 S. Ct. 462 (1924), to which the persons who distribute the 
income from the Baker charitable trust are in no wav 
similar. They no more constitute an association than do 
any other groups of two or more trustees, who commonly 
are found named in trust instruments and hold the trust 
property as joint tenants. Bogert, Trusts and Trustees, 
Vol. 1, sec. 145. 

Had the real and personal estate of Mr. Baker been 
devised and bequeathed by him directly to the per¬ 
sons selected annually by the pastors as provided in Clause 
9, there would have been difficulty in their holding title to 
and administering the trust property, inasmuch as a new 
conveyance would have been required whenever a new mem¬ 
ber was named. This, in fact, was the case in Baptist As¬ 
sociation v. Hart's Executors, supra; and in Fitzgerald v. 
Daggett’s Executors, 155 Va. 112, 155 S. E. 129 (1930), re¬ 
ferred to in Appellants’ brief at page 36. 
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But, wlien real and personal estate is devised and be¬ 
queathed to persons who are perfectly capable of taking and 
holding title and of administering the trust, ihe cases are 
legion in which it has been held that another group of per¬ 
sons, selected for relatively short periods, may be charged 
with the distribution of the income. In McDonogh v. Mur¬ 
dock, supra, property was devised and bequeathed to the 
cities of New Orleans and Baltimore in trust for charitable 
purposes, but the testator directed that the management 
of the trusts should be in the hands of three agents selected 
annually by each of the cities. And in each of the follow¬ 
ing cases title to the trust corpus was vested in one or more 
trustees but the income was to be distributed by another 
group, selected in varying fashions and serving for tem¬ 
porary periods of shorter or longer duration: Bartlet v. 
King, 12 Mass. 537 (1815); Griffith v. State, 2 Del. Cli. 421 
(1847); Pickering v. Shot well, 10 Pa. 23 (1848); Solder v. 
Burr, 127 Mass. 221 (1879); Dascomb v. Marston, 80 Me. 
223,13 A. 88S (1888); Worcester Citg Missionary Society v. 
Memorial Church, 186 Mass. 531, 72 N. E. 71 (1904); Wil¬ 
liams v. Williams, 215 N. C. 739, 3 S. E. (2d) 334 (1939). 
The will of Benjamin Franklin, who, by his will as in his 
life, was the benefactor of the cities of Boston and Phila¬ 
delphia, provided that the fund that he bequeathed to the 
city of Boston should be managed by “the Selectmen, united 
with the Ministers of the oldest Episcopalian, Congrega¬ 
tional, and Presbyterian Churches in the Town”, Iliggin- 
sok v. Turner, 171 Mass. 5S6, 51 N. E. 172 (1898) and City 
of Boston v. Boyle, 184 Mass. 373, 68 N. E. 851 (1903). In 
Parkins v. Citizens and Southern National Bank, 190 Ga. 29, 
8 S. E. (2d) 28 (1940), the corpus of the trust fund was to 
be held by the bank and the income paid to an advisory 
board who were to distribute it for aged females and under¬ 
privileged children of the county, the advisory board to 
consist of three persons, one to be selected by the trustee 
bank, one by the mayor, and the third by the first two mem¬ 
bers named. 
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In addition to the foregoing, many tens of millions of dol¬ 
lars are held todav in so-called “community trusts”, the 
principal features of which are that the corpus of the trust 
fund is to be held by a corporate trustee, which is to manage 
the fund and pay the income to a Distribution Committee, 
which committee, in turn, is to apply the income for the 
charitable purposes designated by the testator. The dis¬ 
tribution committee in the New York Community Trust, 
which is typical, consists of eleyen members, who serve for 

six years each and arc chosen by the incumbents of certain 
» * 

offices, such as the President of the New York Chamber of 
Commerce. (Community Trusts in the United States and 
Canada, Trust Company Division, American Bankers Asso¬ 
ciation, 22 E. 40th St., New York City; Bogert Trusts and 
Trustees, secs. 330,1144,1145.) The validity of these trusts 
has been upheld in Re Gug genii timer's Estate, 5 N. Y. Supp. 
(2d) 137,168 Misc. 1 (1938); Jeffreys v. International Trust 
Co ., 97 Colo. 1S8, 4S Pac. (2d) 1019 (1935); Linney v. Cleve¬ 
land Trust Co., 30 Oh. App. 345,165 N. E. 101 (1928). And 
at least two such trusts are operating today in the District 
of Columbia under the terms of the Washington Founda¬ 
tion, District Court of the United States for the District of 
Columbia, Probate Branch, Estate of Emma A. Harvey, 
Acini. No. 28,825; Estate of Stacey A. Ransom, Adm. No. 
35,175. 

There can be doubt, therefore, but that the persons 
selected by the pastors in the three counties in Virginia and 
Maryland in accordance with the terms of the will of Mr. 
Baker are fully capable, in law and in fact, of distributing 
the income paid to them for the charitable purposes de¬ 
scribed in Clause 9 of the will. 

2 . 

The scheme is practicable. 

The charitable trust came into operation upon the death 
of Mary G. Baker on July 30, 1937 (Appellants’ App., p. 
25), and between that date and February 21, 1939, the Na- 
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tional Savings and Trust Company, as sole trustee under 
Clause 9, paid over, to committees selected by the desig¬ 
nated pastors, income, which was applied by the committees 
for the medical welfare, support and care of indigent and 
indigent sick white persons in accordance with the terms 
and provisions of Clause 9 (Appellants’ App., p. 27), and 
the trial justice found specifically (id., p. 27) that 

“The trust created by Clause 9 of the will is a chari¬ 
table trust, and has been shown by the evidence to be 
and is practicable and capable of execution, and the 
charitable purposes of the testator expressed therein 
have been realized.” 


The record contains no evidence to the contrary and this 
finding, therefore, is conclusive on this appeal. Consoli¬ 
dated Really Cory. v. Dunlop, 114 Fed. (2d) 16, 72 App. 
D. C. 273 (1940). In Columbian University v. Taylor, supra, 
the bill filed by those who were attacking the trust alleged 
that “said devise is so indefinite and the trust intended to 
have been created thereunder so uncertain as to its objects 
and subjects that it was impossible of execution * * 

Tn upholding the trust this Court said, 35 App. D. C. at 


73 : 


“It was shown that between 1891 and the date of tak- 
! ing testimony, twenty-four youths had been admitted 
to free scholarships under said endowment, some of 
these continuing for more than one term. At least two 
of these passed into the Naval Academy. While this 
testimony does not show with certainty that the ex- 
i pectations of the testator have been fully answered and 
is particularly defective in that it fails to show that 
the entire net proceeds of the trust property have been 
i devoted exclusively to the purposes of the trust, and 
none other, it seems to be sufficient to show that the 
trust can be executed, as well as that, in some measure, 
it is being executed. Whether the trust could be better 
performed is not the question * * 
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D. 

It is not Necessary for the Validity of a Charitable Trust 
That There Exist, at the Place Where the Trust In¬ 
come is Distributed, a Court Having Power to Compel 
Execution of the Trust. However, the Courts of Vir¬ 
ginia and Maryland have Ample Powers for that Pur¬ 
pose. 

1 . 

The validity of a charitable trust dees not depend upon the 
existence of a court competent to compel execution of 
the trust. 

It seems to be contended by the appellants that the char¬ 
itable trust created by Clause 0 cannot be valid unless there 
exist in Virginia and Maryland an officer and a court 
charged with enforcing its proper execution. The cases 
decided by the Supreme Court of the United States and 
this Court, cited above, show that this is not the law. 

The argument now made by appellants is the same as 
that which the Supreme Court adopted in Philadelphia 
Baptist Association v. Hart's Executors , supra, namely, 
that the beneficiaries of the trust being uncertain and the 
statute of Charitable Uses not being in force in Pennsyl¬ 
vania there was no one who could compel execution of the 
trust and, therefore, that the trust must fail. But this 
very position was repudiated twenty-two years later in 
Vidal v. Girard's Executors, supra , in which the court said 
specifically that charitable trusts existed and were sup¬ 
ported by chancery long before the statute of 1601 and then 
added: 

“If, then, this be the true state of the common law on 
the subject of charities, it would, upon the general 
principle already suggested, be a part of the common 
law of Pennsylvania. It would be no answer to say, 
that if so it was dormant, and that no court possessing 
equity powers now exists, or has existed in Pennsyl¬ 
vania, capable of enforcing such trusts. The trusts 
would nevertheless be valid in point of law; and rem- 
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cdies may from time to time be applied by the legisla¬ 
ture to supply the defects. It is no proof of the non¬ 
existence of equitable rights, that there exists no ade¬ 
quate legal remedy to enforce them. They may during 
the time slumber, but they are not dead.” 2 How. at 
page 106. 

This question, therefore, lias been settled for one hun¬ 
dred years in the District of Columbia, and has been set¬ 
tled in the same manner in other jurisdictions. Ross v. 
Duncan , Freeman Oh. (Miss.) 587,603, (1843); Salt on stall v. 
Sanders , 11 Allen, (Mass.) 446, 454, (1865); King v. Parker, 
9 Cush. (Mass.) 71, 81, (1851); Drury v. Inhabitants of 
Xatirk . 10 Allen, (Mass.) 169, (1S65). 

The law could not well be otherwise, unless the benefi¬ 
ciaries of charitable trusts arc to be confined to the inhabi¬ 
tants of countries in which Anglo-American law prevails. 
But a trust may be created for the benefit of inhabitants 
of Poland, Re Michel’s Trust, 2S Beav. 39, and for the 
benefit of Central Africans, Re Redish, 26 T. L. R. 42, 
(1909). 

It follows, therefore, that the charitable trust would be 
valid although there were no court in Virginia or Maryland 
that could enforce its execution. It is sufficient that the 
legislatures of those states might, at any time, enact such 
legislation as they might feel necessary for the enforcement 
of the trust. 

2 . 

The courts of Virginia and Maryland have power to 
i supervise and enforce the trust. 

a. 

Virginia. 

Early in the nineteenth century the Virginia court had 
given effect to a charitable trust, Overseers of the Poor v. 
Tayloe’s Administrator, 1 Gilm. 336, (1821); President and 
Professors, etc. v. Hodgson, 6 Munf. 163, (1818); Elcan’s 
Administrator v. Lancastrian School, 2 Patton & Heath, 53, 
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59, (1856); and, while the power to do so lapsed for almost 
a century as will be seen hereafter (infra, p. 14) it was 
restored by the statute of 1914 (infra, p. 14); Appel¬ 
lants’ Statute App., p. ii. This statute removed the diffi¬ 
cult v which the necessary indefiniteness of the beneficiaries 
of a charitable trust caused the Virginia courts, and the 
courts of that state again exercise their inherent jurisdic¬ 
tion over charitable trusts. In Moore v. Doivnliam, 166 Va. 
77, 184 S. E. 199, (1936), the court said: 

“When we consider and construe the related sections 
of the code together * * * we find authority for the 
court to supervise and enforce any and all trusts.” 

b. 

Maryland. 

Charitable trusts were not fully recognized in Maryland 
until 1931 (infra, p. 16). But, long before that date, the 
courts of that state were enforcing and superintending 
charitable trusts which, though not valid originally, had in 
effect become impregnable through prescription. Needles 
v. Martin, 33 Md. 609, (1S70); American Colonization So¬ 
ciety v. Soulsby, 129 Md. 605, 99 A. 944, (1917). And sec 
Barninn v. Baltimore, 62 Md. 275, 291, 50 Am. Kep. 219, 
(1884). 

Any doubts with respect to the powers of Maryland 
courts over charities have been removed by the act of 1931 
(infra, p. 16; Appellants’ Statute App., p. i), which pro¬ 
vides that 

‘‘Courts of Equity within this state shall have full 
jurisdiction to enforce trusts for charitable pur¬ 
poses # * * ” 
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n. 

CHARITABLE TRUSTS HAVE BEEN VALID IN VIR¬ 
GINIA SINCE 1914 AND IN MARYLAND SINCE 
1931. 

A. 

The law in Virginia. 

Philadelphia Baptist Association v. Hart’s Executors . 
suprft, involved the will of a decedent who had been dom¬ 
iciled in Virginia and when, in 1832, the Court of Appeals 
of Virginia had occasion to determine whether or not a 
charitable trust was valid in that state, the court somewhat 
naturally followed the earlier opinion of the Supreme Court 
of the United States and answered the question with a 
negative. Gallcyo’s Executors v. The Attorney General , 3 
Leigh, 450, (1832). Even after Vidal v. Girard’s Executors 
had changed the law in the Supreme Court, Virginia ad¬ 
hered to its first decision and, except for the two cases of 
Protestant Episcopal Education Society v. Churchman , 80 
Va. 718, (1885), and Trustees v. Guthrie, SG Va. 125, 10 
S. E. 318 (1SS9), continued to adhere to it until the law was 
changed in 1.014 by statute. 

The Virginia statute of 1014 (Acts of Assembly, 1014, c. 
234, p. 414; Virginia Code of 1036, sec. 587) is set forth at 
page ii of the Statute Appendix to Appellants’ brief. The 
act, however, consisted simply in adding the words “and 
every gift, grant, devise, or bequest hereafter made for 
charitable purposes”, which appear at about the middle 
of the section, the remainder of the section having been in 
force since 1840. The important words of the statute, as 
it now stands, are the following: “every gift, grant, de¬ 
vise, or bequest hereafter made for charitable purposes 
* * * shall be as valid as if made to or for the benefit of 
a certain natural person * * During the years between 
1832 and 1914 charitable trusts had not failed in Virginia 
because it was unlawful to feed or clothe the poor or per¬ 
form similar works of mercy. In fact, before 1832, the 
Virginia courts had found no difficulty in supporting char- 
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itable trusts by the exercise of their inherent equitable 
powers, supra, p. 12; and even during the period from 
1832 to 1914 an ‘indefinite’ charitable bequest or devise 
to an incorporated body having the same corporate powers 
or functions as the general object of the testator’s bounty 
was valid. Fitzgerald v. Doggett's Executors, supra. The 
reason why charitable trusts failed during the period under 
discussion was that the Virginia court was convinced that 
it had no power to enforce a trust unless the beneficiaries 
were named in the will with such certaintv that tliev could 
maintain a bill to enforce the trust. Fitzgerald v. Doggett's 
Executors, supra, 155 Va. at 128. 

The amendment of 1914, therefore, was intended to re¬ 
move the one existing impediment to the enforcement of 
charitable trusts in Virginia, namelv, the difficultv found 
to exist by reason of the indefiniteness of the beneficiaries. 
Although some difficulty might have been expected in the 
transition, the Virginia court lias been able to sustain the 
charitable trusts that have come before it since the enact¬ 


ment of this amendment. Fitzgerald v. Doggett's Execu¬ 
tors, supra; Moore v. Doicnham, 166 Va. 77, 184 S. E. 199, 
(1936); Triplett v. Trotter, 169 Va. 440, 193 S. E. 514, 
(1937); Penn v. Keller, 16 S. E. (2d) 331, 178 Va. 131, 
(1941); and Roller v. Shaver, 17 S. E. (2d) 419, 178 Va. 
467, (1941). While the charitable trusts concerned in Mas- 
sanetta Springs etc. v. Keczell, 161 Va. 532, 171 S. E. 511, 
(1933), Adams v. Cowan, 160 Va. 1, 168 S. E. 750, (1933), 
and Moore v. Perkins, 169 Va. 175, 192 S. E. 806, (1937), 
were permitted to fail, the reasons for their failure are not 
related to section 587 of the Virginia Code and its interpre¬ 
tation. Both Adams v. Cowan and Massanetta Springs v. 
Keczell involved trusts which were incomplete and not per¬ 
fectly declared. Moore v. Perkins involved a religious so- 
cictv, which societies are governed not bv section 5S7 but 
by other sections of the Virginia code. 

The result is that “a charitable trust is valid in Virginia 
today”, (A Survey of Charitable Trusts in Virginia, 25 
Va. L. Rev. 109, 115, Nov. 1938), and has been since 1914. 
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B. 

The law in Maryland. 

The law of charitable trusts in Maryland has had a his- 

* 

tory not unlike that in Virginia. 

In Dashiell v. Attorney General. 5 II. & J. 392, (1822), 
three years after the decision of the Supreme Court in 
Philadelphia Baptist Association v. Hart's Executors, the 
Court of Appeals of Maryland determined that a trust for 
the feeding and clothing of poor children was invalid be¬ 
cause the law of charitable trusts originated with the stat¬ 
ute of Charitable Uses and that statute was not in force 
in Maryland. Of course, the court relied upon the Baptist 
Association Case in support of its first point. 

The court did not frown upon the clothing and feeding 
of poor children: the difficulty was “that none can be found 
who, upon the general principles of equity, can entitle 
themselves to the benefit of the trust” 5 II. & J. at 398. 

In 1888 was passed an act (Acts of 1888, ch. 249; Appel¬ 
lants’ Statute App., p. i) which legitimatized such charitable 
trusts'as should be incorporated pursuant to directions con¬ 
tained in the will. This statute was amended by the act 
of 1924 (Acts of 1924, ch. 335, Flack’s Code of Maryland, 
Art. 93, sec. 343; Appellants’ Statute App., p. i). 

During this period from 1822 until 1924 and after, by 
virtue of these two enactments and the decisions of the 
Maryland court, it was possible for a Maryland testator to 
make bequests for charitable purposes in one of two ways: 
by a gift to an existing corporation, free of any trust, for 
use in its regular corporate functions, or by directing the 
formation of a special charitable corporation to receive and 
administer the gift, Howard, Charitable Trusts in Mary¬ 
land, 1 Md. L. Rev. 105, (Feb. 1937). 

In 1931 there was enacted the statute which effectively 
legitimatized charitable trusts in Maryland, (Acts of 1931, 
ch. 453, Flack’s Code of Maryland, Art. 16, sec. 279; Ap¬ 
pellants’ Statute App., p. i). Just as the Virginia amend¬ 
ment of 1914 had done, it removed the sole impediment in 
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tlio way of the validity of charitable trusts bv declaring 
that it should be no objection to the validity of such a trust 
that the beneficiaries constitute an indefinite class, Howard, 
Charitable Trusts in Maryland, supra. 

Since the enactment of the legislation of 1931 three cases 
concerning- charitable trusts have come before the Court 
of Appeals of Maryland and in each case the trust has been 
upheld. Those cases are, Second National Bank v. Second 
National Bank. 171 Md. 547, 190 A. 215, 111 A. L. R. 711, 
(1937); Rabinoieits v. W oilman, 174 Md. 6, 197 A. 566, 
(1938); and Mayor, etc. v. Peabody Institute, 175 Md. 86, 
200 A. 375, (1938). 

The court said of this statute in Second National Bank v. 
Second National Bank, supra. 


“If this statute has any effect at all, it is to declare 
that thenceforward in this State the Statute of 43d 
Eliz. c. 4, does apply to gifts and trusts for charitable 
purposes, in the preamble of which the objects to be 
served are enumerated as follows: The relief of aged, 
impotent, and poor people; * * *” 


From the foregoing discussion of the cases in this Court 
and the Supreme Court of the United States, and of the 
cases and statutes in Virginia and Maryland, it thus ap¬ 
pears that at the time Mr. Baker died in 1929 the trust 
he created by Clause 9 of his will was valid in the District 
of Columbia, probably would have been held valid in Vir¬ 
ginia had he been domiciled there, and probably would not 
have been held valid in Maryland had he been domiciled 
there, but that it would have been valid in Maryland had 
he died there after 1931. The following section deals with 
the effect of this state of the law upon the validity of the 
charitable trust created by Clause 9. 
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III. 

IN THE STATE OF THE LAW HEREINBEFORE OUT¬ 
LINED THE TRUST CREATED BY CLAUSE 9 OF 
THE WILL IS VALID AND CAPABLE OF BEING 
CARRIED INTO EXECUTION. 


Under this head two questions will he treated: (1) Shall 

the validitv of the charitable trust be tested bv the law of 
• » 

the District of Columbia or by the laws of Virginia and 
Maryland? (2) If the validity of the trust is to be deter¬ 
mined' bv the laws of Virginia and Maryland, shall the 
Court apply the laws of those states as they existed in 
1.929 when Mr. Baker died, or shall it apply their laws as 
they existed in 1937, when the charitable trust came into 
operation and the first acts in execution of the trust were 
actually performed in those states? 


A. 

The Validity of the Charitable Trust Created by Clause 9 
is to be Tested Solely by the Law of the District of 
Columbia as it Existed at the Death of the testator. 


1 . 

The validity of a devise of land is governed by the law of 
the situs of the land and the validity of a bequest of 
personal property is governed by the law of the dom¬ 
icile of the testator. 


These rules need little citation. With respect to real 
estate, see United States v. Fox ,, 94 U. S. 315, 24 L. Ed. 192, 
(1870); Rutledge v. Wiggington, 106 Kv. 421, 179 S. W. 
389, (1915); Restatement of Conflict of Laws, sec. 249. 
With respect to personalty, see Rutledge v. lViggington. 
supra; Restatement of Conflict of Laws, sec. 300. 
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2 . 


Therefore, the validity of a devise of land in trust for 
charitable purposes is determined by the law of the 
situs of the land and the validity of a bequest of per¬ 
sonalty for charitable purposes is determined by the 
law of the domicile of the testator. 


John A. Baker, the testator, was domiciled in the District 
of Columbia at the time of his death (Appellants’ App., p. 
23) and the real estate devised to the trustees is situated 
entirely in the District (Appellants’ App., p. 25). 

The land devised to the trustees being situated in the 
District and the testator having- been domiciled here, the 
validity of the charitable trust, with respect both to the 
real and the personal property passing under it, is to be 
determined by the laws in force in the District at the time 
Mr. Baker died. Jones v. Habersham, supra; Handley v. 
Palmer, 91 Fed. 948, 103 Fed. 39, (1896); Mount v. Tuttle, 
183 X. Y. 358, 76 X. E. 873, 2 L. R. A. (n. s.) 42S, (1906); 
Restatement of Conflict of Laws, secs. 241, 295. 


It may be said that it is well enough to apply these rules 
when the trust is to be administered at the domicile or in 
the state where the land is situated, but do they apply 
where, as in the instant case, the trust corpus is to be held 
in the state which is the domicile and in which the lands lie 
and the income is to be expended in another state? It is 
our position that the facts of the instant case present no 
occasion for departing from these general rules. The rea¬ 
sons supporting this position are set forth below. 
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3. 

The validity of the charitable trust created by Clause 9 
should be determined by the law of the District of 
Columbia even though the income from it is to be ex¬ 
pended in Virginia and Maryland. 

It is not contended that the law of the domicile or of the 
state where the land is situated has always been applied 
in determining the validity of a charitable trust. In fact, 
some of the cases hereafter cited show that a law other than 
that of the domicile or the situs has often been applied. 
Our position is, simply, that in the case before the Court 
the general rule should be followed and the law of the 
District employed. 


a. 

The laic of the domicile and of the situs has been employed 
in cases where the entire trust fund was to be trans¬ 
ported to and administered in another state. 

When a trust is valid by the law of the domicile and also 
is valid according to the law of the state in which the entire 
trust fund is to be held and the trust administered, a court 
mayi apply either law and yet uphold the trust, and such 
cases, therefore, shed little light. It is only when the choice 
of law has led to a difference in result that a case is reallv 
instructive. 

In Handley v. Palmer , supra , the testator, domiciled in 
Penhsylvania, left personal and real estate in that state 
and real estate in Virginia and West Virginia. His will 
directed his executors to sell all his real estate after twenty 
years and pay the entire residue of his estate to the City 
of Winchester, Virginia, the income from the fund to be 
accumulated by that City for twenty years and thereafter 
expended in the erection of school houses for the education 
of the poor. In sustaining this charitable devise and be¬ 
quest against the attack of the heirs at law and next of 
kind, the court said: 
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“It is clear that, as respects all the testator’s personal 
estate and his real estate situated in the state of Penn¬ 
sylvania, the validity of the residuary clause is to be 
determined bv the law of Pennsylvania; the testator’s 
domicile having been there at the date of his will and 
at the time of his death.” 


Under similar circumstances, the law of the domicile and 
of the situs was applied in determining the validity of trusts 
in Cross v. United States Trust Co., 131 X. V. 330, 30 X. E. 
125, 15 L. R. A. GOG (1892); Khun pert v. Vrieland, 142 la. 
434, 121 X". W. 34 (1909); American Bible Society v. Ilealy. 
153 Mass. 197, 2G X. E. 404 (1891); Fellows v. Miner, 119 
Mass. 541 (1S7G); and Dammert v. Osborn, 140 X. Y. 30, 35 
X. E. 407 (1893). 

In all these cases the law of the domicile or of the situs 
was employed in order to uphold a trust which must have 
been held invalid had its validity been determined by the 
law of the place to which the trust fund was to be trans¬ 
ported and in which the trust was to be administered. 


b. 

Where necessary, in order to support a trust which is in¬ 
valid under the laic of the domicile or of the situs, the 
courts have applied the law of the state to which the 
fund is to be transported and in which the trust is to 
be administered. 

There are cases in which the courts have refused to apply 
the law of the domicile or of the situs, when the result would 
be to destroy the trust, and have applied the law of an¬ 
other state, in which the trust fund is to be held and admin¬ 
istered, when by the law of that state the trust is valid. 

In Hope v. Brewer, 136 X". Y. 126, 32 X". E. 558 (1892), 
the testator, domiciled in New York, left a will by which he 
directed his trustees to pay the residue of his estate to cer¬ 
tain persons in Scotland, to be used by them for the found¬ 
ing of an institution for the care of sick or infirm persons. 
The complainants, who were attacking the trust, alleged 
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that it was invalid because of the indefmitencss of the bene¬ 
ficiaries and because of the suspension of the absolute power 
of alienation. The Court of Appeals, after determining 
that the trust was valid under Scotch law but invalid under 
the substantive law of Xew York and after considerable 
discussion of the conflict of laws problem, concluded: 

“Even if it be assumed that the bequest of the resi¬ 
duary estate to the Scotch trustees, in trust for the 
purpose of founding and maintaining the hospital, 
should be held void under our law for the reason that 
the absolute ownership of personal property is unlaw¬ 
fully suspended, or that the beneficiaries of the trust 
are not sufficiently specified or defined, still that does 
1 not render the disposition invalid, as these objections 
do not apply to a gift in trust to be administered in 
Scotland, and perfectly valid there.” 

A similar result was reached by the Maryland court in 
Van Sant v. Roberts, 3 Md. 119 (1852). 


The cases cited under (a) and (b) above are not difficult 
to reconcile. When a trust is invalid both under the law 
of the domicile and under the law of the place of adminis¬ 
tration, there is nothing a court can do to save it; when a 
trust is valid both under the law of the domicile and under 
the law of the place of administration, it does not matter 
which law is chosen. But in every case the courts seek to 
uphold trusts for laudable purposes, and especially charit¬ 
able trusts, and, accordingly, when a charitable trust is 
valid at the domicile and invalid at the place of administra¬ 
tion, or vice versa, the court will choose and apply that law 
which will save the trust. See Walter AY. Land, Trusts in 
the Conflict of Laws (Baker, Voorhis & Co., N. Y., 1940), 
pp. G5, 6fl, 73,80 and passim. 

The reasons why courts seek to support charitable trusts 
is obvious,—no court wishes to take clothes off the backs 
and food and medicine out of the mouths of the poor,—and, 
ordinarily, no rule of public policy of cither the domicile 
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or the place of administration stands in the way. Con¬ 
ceivably, however, a court might find it impossible to save 
a trust, which was invalid at the place of administration, 
by applying the law of the domicile. The dictum in Cham¬ 
berlain v. Chamberlain , 43 X. Y. 424 (1871), where the court 
upheld the trust by applying the law of the place of admin¬ 
istration, indicates this. In that case a testator, domiciled 
in New York, made bequests to two charitable corporations 
organized under the law of Pennsylvania. The court, 
therefore, had two reasons for applying the law of Pennsyl¬ 
vania : it was necessary to do so in order to save the be¬ 
quests and the question whether the corporations could ac¬ 
cept the gifts could only be resolved by reference to the 
law of the state in which they were incorporated, Restate¬ 
ment of Conflict of Laws, sec. 306, comment (b). In the 
course of its opinion the court said: 


“Whatever may be the law of Pennsylvania, a testator 
domiciled in that state cannot establish by bequests of 
personalty to citizens or corporations of this state, a 
charity in trust to be administered here inconsistent 
with the policy or the laws of this state.” 


We have no- quarrel with this statement; but we call at¬ 
tention to the fact that it does not define what constitutes 
“inconsistcncv”. Conccdedlv, the New York court would 
not, and should not, uphold a trust for an immoral purpose 
created by the will of a domiciliary of Pennsylvania, nor 
should this Court permit trustees acting under a will pro¬ 
bated in the District of Columbia to act in Virginia and 
Maryland in violation of the law or public policy of those 
states. But, is it immoral to clothe and feed the poor’ 
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c. 

The entire corpus of the trust created by Clause 9 is held in 
the District of Columbia and only the income is ex¬ 
pended in Virginia and Maryland. There is. therefore, 
no reason for applying the law of those states in deter¬ 
mining the validity of the trust. 

'When property is bequeathed and devised in trust for 
charitable purposes it becomes necessary to determine 
whether the trust is valid in the light of the rule against 
perpetuities, the rule against restraints on alienation, the 
mortmain statutes and to answer the question whether the 
applicable law recognizes the right of a person to devote 
his property forever to the benefit of unknown persons. 
But only the state of the domicile or in which the property 
is held permanently is interested in the answer to these 
questions. Cross v. United States Trust Company, supra; 
Dammrrt v. Osborn, supra; Van Sant v. Roberts, supra. As 
the court said, in Wilmington Trust Co. v. Wilmington 
Trust Co.. 21 Del. Ch. 1S8, ISO A. 903 (1936): 

“This result rests on the principle that since such ques¬ 
tions of public policy as are embodied in the rule 
against perpetuities and in the mortmain statutes can 
be of legitimate interest only as to property intended 
to be held in the particular state where the public 
policy prevails, it becomes a matter of no concern to 
that state if public policy in another jurisdiction per¬ 
mits property to be received and held under more 
liberal requirements than in the former.” 

Accordingly, when the trust corpus is held in one state 
and the income only is expended in another, the validity 
of the trust is to be determined by the law of the former. 
In Mount v. Tuttle, supra, the Court of Appeals of New 
York said: 

“For example, we do not at present sec why a legacy 
given by a citizen of this state, even to a foreign trus¬ 
tee in trust to distribute the principal or the annual 
income among poor clergymen in a foreign state, could 
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not bo upheld, though such a trust was invalid by the 
laws of that state. The laws of a state on the subject 
of trusts are intended to regulate the tenure of prop¬ 
erty therein. Hope v. Brewer, ... IS L. R. A. 45S, ... 
AVe imagine that in no jurisdiction are human beings 
of age and of sound mind incompetent to receive money 
or personal property. Therefore, in the case suggested 
there would seem no difficulty, despite the non-resi¬ 
dence of the trustee, in retaining the fund here, where 
the tenure would be legal, and in remitting the money 
as it became payable to the foreign beneficiaries.” 


To the same effect are Re Perkin’s Will , 124 X. V. Supp. 
99S, 6S AFisc. 255 (1910); Merrill v. Corties, 24 X. Y. Supp. 
561 (1S93); and Perry, Trusts and Trustees (6th Ed.), p. 
1229, n. (a). 


Therefore, since only the income from the charitable 
trust created by Clause 9 of the will of John A. Baker ever 
finds its wav into the stales of Virginia and Marvland, the 
validity of the trust from which that income derives should 
be determined by this Court according to the law of the 
District of Columbia. 

It docs not matter to Virginia and Marvland that the 

income originates from a trust which became effective in 

the District at a time when the law of Marvland was differ- 

cut. The two states in question are concerned only with 

the acts performed within their borders, and there is no 

reason for believing that the attitude of those states would 

be anv different from that of the Judicial Committee of 
% 

the Privy Council in Mayor, etc., of Canterbury v. Wyburn 
(1S95), Appeal Cases, S9, in which an Australian testator 
directed his trustees to pay a sum of money to the mayor 
and corporation of Canterbury for the purchase of ground 
in that citv and the erection of a free library for working 
people. The English mortmain statute provided that no 
money for the purchase of land should be given to anyone 
for a charitable use unless the gift were made bv deed 
executed at least twelve months before the death of the 
donor and enrolled in chancery within six months of its 
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execution. With respect to the applicability of this statute 
the court said: 


'“The courts below are agreed that the Victorian testa¬ 
tor is quite free to make such a gift as he has made; 
* 0 * Of course, it is a different thing to say that 
English law must decide whether English land can be 
'bought with monev coming from such a source as a 
foreign will; and that, if it decides in the negative, the 


bequest must fail, not because it is illegal, but because 
it i< impossible of execution. The Attorney General 
stated broadlv that the prohibitions of the English 

ft A ' 

Statutes of Mortmain are an integral part of the Eng¬ 
lish law of real property. So they are; but the ques¬ 
tion is, how far they operate. The suggestion is that 
they operate to invalidate gifts of money coupled with 
an obligation to lay them out in land, if they have their 
origin in a will, though a perfectly valid will. Their 
Lordships cannot find such a prohibition in the act. 
They have reached the conclusion that this will is not 


invalidated by sub-section 1. At what point then, of 
'the transaction, does the English law come in? Not 
between the Victorian testator and his Victorian execu¬ 


tor. In their Lordships’ view the English law will op¬ 
erate whenever a purchase of land for the charitable 
uses is effected, but no earlier. The assurance of that 
land must be made in accordance with the provisions 
of the act. Anybody may give money for such a pur¬ 
pose in the permitted mode. The testator himself might 
have bought land in Canterbury and have devoted it 
to charitable uses quite lawfully. What he might do 
himself he might do through trustees, by giving money 
to trustees for the purpose of acquiring land in a law¬ 
ful way. Is there anything to prevent him from order¬ 
ing his executors to do the same thing? The answer is 
! that his will is not affected by English law. It is a valid 
will binding on his executors; and a Victorian court of 
justice should direct them to perform their obligation.” 


Following the analogy of this case, it is apparent that the 
only portion of the trust scheme to which Virginia or Mary¬ 
land law can be applied is the distribution of income by the 
persons selected annually by the pastors in accordance with 
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the terms of the will. But, could not anyone living in the 
District of Columbia requests pastors of churches in Vir¬ 
ginia and Maryland to select suitable persons to distribute 
among the poor such money as the person making the re¬ 
quest should make available? Could it be said that Vir¬ 
ginia or Maryland law forbids that? And what a person 
in the District “might do himself he might do through trus¬ 
tees”, Canterbury v. Wyburn, supra. And see Re Piercy 
(1S95), 1 Ch. 83. 

It is clear, therefore, that the only acts performed in 
Virginia and Maryland in the execution of the trust have 
at all times been lawful there. 

The tendency among the states forming the United States 
is more and more to recognize and give effect to acts which 
are valid in the state of their creation. Cross v. United 
States Trust Co., supra; Loucks v. Standard Oil Co., 224 
X. Y. 99, 120 X. E. 198 (1918); Hutchinson v. Hutchinson 
(Cal.), 119 Pac. (2d) 214 (1941); Richardson v. Pacific 
Power (0 Light Co. (Wash.), 118 Pac. (2d) 983 (1941); 
Shannon v. Irving Trust Co., 273 X. Y. 93, 9 X. E. (2d) 792 
(1937). There is no reason to believe that Virginia and 
Maryland are anything but grateful for the assistance given 
their citizens. 

B. 

If the Laws of Virginia and Maryland are to be Applied in 
Determining the Validity of the Charitable Trust 
Created by Clause 9, this Court Should Apply the Laws 
of Those States as They have Existed Since the Char¬ 
itable Trust Came into Operation. 

It will be recalled that the testator died in 1929 but that 
the charitable trust was not to commence, under the terms 
of the will, until the death of Mary G. Baker (Appellants’ 
App., pp. 23, 2G). Mrs. Baker died on July 30,1937 (Appel¬ 
lants’ App., p. 23), and before that time, as has been shown, 
the law of charitable trusts had been incorporated, by stat- 
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utc, into the law of Virginia in 1914 and into the law of 
Maryland in 1931. 

Therefore, it will be seen that the point discussed under 
this head is important principally with respect to the law 
of Maryland in which state a change in law occurred be- 
tween the date of the death of the testator and the date 
when the charitable trust actively commenced. 

1 . 

The only law in force in the District of Columbia is the 
i law of the District of Columbia. The laws of Virginia 
and Maryland are not law here. 

It is fundamental that law, whether it proceeds from the 
legislature or the courts, is territorial and has no force, as 
law,i beyond the confines of the state from which its author¬ 
ity is derived. Hilton v. Guyot, 139 U. S. 113, 40 L. Ed. 95, 
16 S. Ct. 139 (1895); New York Life Ins. Co. v. Hoad, 234 
U. S. 149, 58 L. Ed. 1259, 34 S. Ct. 879 (1914); C. I. T. Cor¬ 
poration v. Guy, 170 Ya. 16, 195 S. E. 659 (1938); Restate¬ 
ment of Conflict of Laws, sec. 1. 

Iti follows, as a necessary corollary from this principle, 
that the only law in force in any state is its own law, that 
is, law which proceeds from its own legislature and from 
its own courts. “No law can exist as such except the law 
of the land,” Cardozo, J., in Loucks v. Standard Oil Coni- 
paniy, supra. “The only law in force in the sovereign state 
is its own law.” Restatement of Conflict of Laws, sec. 1. 

Therefore, the only law by which, as law, the validity of 
the charitable trust can be tested is the law in force in the 
District of Columbia at the time the testator died as that 
law is declared by congressional statutes and the decisions 
of our courts. If the laws of Virginia and Maryland are 
to be applied to the charitable trust created by the will 
of Mr. Baker, they will not be applied as law. 
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2 . 

If this Court applies the laws of Virginia and Maryland in 
determining the validity of the charitable trust, it will 
apply them not as law but as fact. 

When the law of another state is applied by the court of 
the forum to a transaction it is applied not as law, but as 
fact. 


“Foreign Law as a Fact in a Case. It has already 
been seen that Conflict of Law is part of the law of the 
forum. It is quite obvious that since the only law that 
can be applicable in that state is the law of that state, 
no law of a foreign state can have there the force of 
law. If, therefore, the conflict of laws of the state pro¬ 
vides that a question at issue shall be determined in 
accordance with the foreign law, that means that it 
shall be determined bv the court acting solelv under 
its own law, and that the terms of the foreign law con¬ 
stitute a fact to be considered in the determination of 
the case. If, then, the law of a state says that a ques¬ 
tion, for instance the succession to moveables, is to be 
determined in accordance with the foreign law, this 
does not mean that the foreign law will be applied as 
law but that those provisions of the foreign law indi¬ 
cated by the rule will be used as facts in the devolution 
of the estate according to the law of the forum. The 
law of the forum is the only law that prevails as such. 
The foreign law is a fact in the transaction.” 

Beale, A Treatise on the Conflict of Laws, Yol. I, sec. 

5.4, p. 53; and Yol. 3, sec. 621.1, p. 1663. 


To the same effect are Stcntor Electric Mfg . Co. v. 
Klaxon Co., 125 Fed. (2d) 820, 825, n. 13, (1942), and Gray 
v. Gray, 87 N. II. S2, 174 A. 50S, (1934). 

Before discussing the effect of this principle on the case 
before the Court, three applications of the rule to other 
legal situations will be cited. 

It is well established, in the law of contracts, that parties 
to a contract are excused from performing if performance 
becomes illegal by reason of a change of law occurring after 
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the Contract is made. Williston, A Treatise on the Law of 
Contracts, (Rev. Ed., Williston and Thompson, 1.938) Vol. 
6, sec. 1938. But impossibility of performance due to a 
change of foreign law does not constitute illegality and 
generally has been held not to excuse non-performance. 
Williston, loc. cit.; Vanetta Velvet Corp. v. Kakunaka <& 
Co.y 256 App. Div. 341, 10 N. Y. Supp. (2d) 270, (1939); 
Benson cC Trunchj v. Atwood , 13 Md. 20, 53, (1858). And, 
while it is suggested that a change of foreign law should 
excuse non-performance, in some circumstances, this is on 
the ground that it may amount to a destruction of the means 
of performance. Williston, loc. cit. 

Similarly, a mistake or misrepresentation as to foreign 
law is a mistake or misrepresentation of fact so as to per¬ 
mit rescission or recovery of damages. Srhlosser v. Nich¬ 
olson, 184 Ind. 283, 111 X. E. 13, (1916); Haven v. Foster , 
9 Pick. (Mass.) 112, (1829); Farrell v. Third National Bank 
of Nashville , 20 Tenn. A. 540, 101 S. IV. (2d) 158, (1936). 

Lastly, a dispute between litigants as to what is the 
foreign law constitutes an issue of fact which cannot be 
determined on a motion for summary judgment. Croker v. 
Crdker. 252 X. Y. 24,168 X. E. 450, (1929) . 

And see Los Angeles Investment Securities Corp. v. Jos- 
Ign , 12 X. Y. Supp. (2d) 370, (1939); s. c. 14 N. Y. Supp. 
(2d) 79S; 15 ibid. 175; 282 X. Y. 438, 26 X. E. (2d) 968; 
282 X. Y. 592, 25 X. E. (2d) 146. 

We come now to a consideration of the effect upon the 
case before the Court of the rule that foreign law is fact, 
not law. 
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3. 

Inasmuch as the laws of Virginia and Maryland are facts 
in this Court, not law, in determining the validity of 
the charitable trust they should be applied as they 
exist when they become material to the operation of 
the trust. 

The case before the Court should be distinguished from 
one in which the event which has given rise to the litigation 
has occurred in the foreign state, as in the case of a tort 
committed in Maryland followed by a suit for damages in 
the District of Columbia. In such a case the foreign law 
is, in essence, a part of the occurrence, whereas, in the case 
before the Court, the foreign laws, that is the laws of Vir¬ 
ginia and Maryland, did not become material until the 
time arrived for carrying out the trust in those states. 
In reality, when a charitable trust is valid at the domicile 
and where the land is situated, the question whether it may 
be carried into execution in another state involves, not its 
validity, but the possibility of its execution. Canterbury v. 
Wyburn, supra. 

The principles set forth in the preceding pages have been 
applied so as to permit a charitable trust to be carried into 
execution in a state other than the domicile of the testator 
where the trust had been at all times valid at the domicile 
and, although originally incapable of being performed in 
the foreign state when the testator died, had subsequently 
become possible of execution in the foreign state by reason 
of a change of law in that state after the death of the testa¬ 
tor. 

In Dammcrt v. Osborn, 140 N. Y. 30, 35 N. E. 407, (1893), 
supra, Jose Sevilla, domiciled in Peru, died in 1S86, leaving 
a will by which he bequeathed $300,000 for the founding of 
a home for children in New York City. 'When Sevilla died 
such a trust would have been invalid had it been created 
by the will of a New York testator, Til den v. Green, 130 
N. Y. 29, 28 N. E. 880, (1891), but in 1889 the New York 
legislature incorporated the Sevilla Home (Laws of 1SS9. 




32 


eh. 17), and in 1893 passed the Tilden Act (Laws of 1893, 
ch. 701), which restored the law of charitable trusts. After 
passage of Lotli these acts the Sevilla will came before the 
Court of Appeals and, in holding that the will should be 
carried into execution, the Court said: 

: “At every stage of the inquiry pressed upon us by this 
appeal, it is important to keep in view a fundamental 
fact, established by uncontradicted evidence at the trial 
and conceded upon the argument, and that is that the 
bequest to the Sevilla Home was perfectly valid by 
I the law of Peru, the ‘domicile of the testator, which 
1 governed his personal property, wherever it was at the 
time of his death. The validity of the will by the law 
of the domicile necessarily involves the conclusion that 
it i< not affected, under the law, by the fact that at the 
' time of the testator’s death there was no trustee com¬ 
petent to take, or that the estate did not vest within a 
period measured by lives, or by the general and in- 
i definite nature of the trust, nor any other local rule 
that would defeat the intention of the testator in case 
it had been a domestic will. * * * 

There is another and more recent statute that has some 
application to this case, as it is the last expression of 
the legislative will on the subject, and discloses what 
our public policy is with respect to such bequests. 
**#**###* 

It seems to be assumed on the part of the respondents, 
that these statutes can have no application to this case, 
inasmuch as they were not enacted until after the 
testator’s death. That would be so had the property 
1 vested otherwise than for the purpose of founding the 
home: but as it did not under the law of the domicile 
it could ’iot under the law of the forum. When a court 
of equity obtains jurisdiction and all the facts are be¬ 
fore it by supplemental pleading, as they are here, it 
may and generally does adopt the relief to the situa¬ 
tion existing at the close of the litigation. . . . 

The case turned in the court below upon views of public 
1 policy with respect to the enforcement of the donor’s 
will, but what that policy actually is should be deter- 
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mined bv the situation existing at the time the court is 
required to make its decree disposing of the fund, and 
the statutes referred to have an important bearing on 
that question. ...” 


Fellows v. Miner, 119 Mass. 541, (1S76), and Solder v. 
Burr, 127 Mass. 221, (1879), are similar cases. 

These cases show clearly that, if a charitable trust, which 
is valid at the domicile, cannot be carried out in a foreign 
state, it is not because of its illegality, but rather a matter 
of impossibility of its execution. 

This Court has recently recognized and acted upon the 
principle that a charitable trust shall not fail for want of 
a trustee but that the court will appoint one, Sedgwick v. 
National Savings and Trust Company et aL, supra. Pos¬ 
sibly that is an application of the same rule as the one here 
under discussion, i. e., that if a charitable trust is valid it 
will not fail because it cannot immediately be carried into 
effect but that the court will permit the difficulties which 
stand in the way of its operation to be removed. 

An example of this rule is Attorney General v. Bishop of 
Chester, 1 Bro. C. C. 444, (17S5), in which £1,000 were be¬ 
queathed for the establishing of a bishopric in America. 
It was contended that the legacy failed, there being then 
no bishop in America; but it was held that the money should 
remain in court until it might be seen whether such an 
appointment might take place. 

Had this Court been asked, in 1929, to construe the char¬ 
itable trust created by Clause 9 of the will of Mr. Baker, 
it would have been justified in dismissing the bill and say¬ 
ing that it would not pass upon the question until the time 
should arrive when the charitable trust actually came into 
operation. Bullard v. Chandler, 149 Mass. 532, 21 X. E. 
951, (1889). 


The principles discussed in the preceding paragraphs 
seem to us to be plain common sense. When Mr. Baker 



34 


died in 1920 the laws of Maryland could not reach into the 
District of Columbia and make the will invalid; they could 
not, because no act upon which their laws could fasten had 
been done in that state and, so far as the charitable trust 
is concerned, no act was ever done there until 1939, by 
which time its laws had been brought into conformity with 
the law in the District of Columbia. In these circumstances, 
this Court is asked by the appellants to apply to the trust 
the laws of Virginia and Maryland and the question is, if 
this Court applies those laws, shall it apply them as they 
are or as they were when Mr. Baker died If the laws of 
Maryland are to be applied as they were in 1929, it can be 
on one only of two theories, namely: that its laws, by some 
extraterritorial operation, made the trust invalid from the 
beginning, or, that it is somehow against the public policy 
of Maryland that a trust should be carried into effect there 
today if the trust instrument became effective in the Dis¬ 
trict of Columbia at a time when the law of Maryland was 
different from that in the District. With respect to the 
firifst theory, it has been shown, supra, p. 28, that the laws 
of Maryland and Virginia can have no extraterritorial op¬ 
eration; and with respect to the second theory, there is no 
reason for assuming that Maryland knows or cares about 
what occured in the District before the charitable trust be¬ 
came operative in Maryland in 1937. 

It is immaterial that the Maryland act of 1931 speaks of 
“all trusts hereafter created for charitable purposes’’ (Ap¬ 
pellants’ Statute App., p. i). On familiar principles, such 
statutes are not operative with respect to testamentary in¬ 
struments which otherwise are subject to the laws of the 
enacting state. The statute of Maryland, however, was 
never applicable to the will of John A. Baker, for he was 
domiciled in the District of Columbia (Appellants’ App., 
p. 23), and was not subject to Maryland law. 

This Court has determined that the public policy of the 
District of Columbia with respect to the recognition of 
foreign divorces is to be judged as of the time when that 


% 



35 


public policy is invoked, and not as of the time when the 
foreign divorce was obtained. Atkinson v. Atkinson, 65 
App. D. 0. 241, 243, 82 Fed. (2d) 847, 849 (1936). And see 
Davis v. Davis, 68 App. D. C. 240, 244, 96 Fed. (2d) 512, 
516 (1938), rev’d 305 U. S. 32, 83 L. Ed. 26, 59 S. Ct. 3. 
There are several cases in other jurisdictions in which 
married women, domiciled in State A, by the law of which 
they could not contract, entered into contracts in State B, 
by the law of which their contracts were valid. Later, 
after the law of A had been changed so as to permit married 
women to contract, they were successfully sued in State A. 
Milliken v. Pratt, 125 Mass. 374 (1878); Case v. Dodge, 18 
R. I. 661, 29 A. 785 (1894). 

These cases show that the public policy of a state, as 
that policy appears from its constitutions and laws, is to 
be applied as it exists at the time when it is invoked. It 
is clear, therefore, that, if this Court is to determine the 
validity of the charitable trust created by the will of John 
A. Baker according to the laws of Virginia and Maryland, 
that it must consider those laws, not as tliev existed when 
Mr. Baker died, but as they were when the trust came into 
operation in 1937. 


CONCLUSION. 

The trial judge having found, from the evidence, that the 
charitable trust created by Clause 9 of the will of John A. 
Baker is practicable and capable of execution and that the 
charitable purposes expressed by the testator in his will 
were in fact realized in the operation of the trust during 
the years 1937-1939 (Appellants’ App., p. 27), and the trust 
having been valid at all times under the law of the District 
of Columbia, the only applicable law, and having been legal 
and capable of execution in Virginia and Maryland when 
it came into operation in 1937, it is respectfully submitted 




36 


that the order of the lower court of January 5, 1942, hold¬ 
ing- the trust to be a valid charitable trust, should be af¬ 
firmed. 

! Respectfully submitted, 

1 Benjamin S. Minor, 

Arthur P. Drury, 

John E. Powell, 

Attorneys for Appellees , Eva Nel¬ 
son Gilbert and National Savings 
and Trust Com pang , a corporation, 
Trustees. 



